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DEFENDANTS’ MEMORANDUM OF LAW  
IN SUPPORT OF THEIR MOTION TO DISMISS PLAINTIFFS’ COMPLAINT 

Defendants Safelite Group, Inc., Safelite Solutions, LLC, and Safelite Fulfillment, Inc. 

(collectively, “Defendants”) respectfully submit this memorandum of law in support of their 

motion to dismiss Plaintiffs’ Complaint pursuant to Rules 12(b)(1) and (6) of the Federal Rules 

of Civil Procedure for failure to allege sufficient Article III standing and failure to state a claim 

upon which relief can be granted. 

I. INTRODUCTION 

This is a false advertising action under the Lanham Act, though one may not realize it 

from the Complaint.  Plaintiffs’ allegations actually have nothing to do with advertising.  They 

concern issues like alleged market power, vertical integration, and insurance claims 

administration networks, all of which one might expect to see in an antitrust case.  But Plaintiffs 

already brought antitrust claims (over a decade ago) on essentially the same allegations against 

different parties.  These claims were rejected both by a federal district court and again by a court 

of appeals.  Campfield v. State Farm Mut. Auto Ins. Co., 532 F.3d 1111 (10th Cir. 2008).  

Plaintiffs’ present attempt to resurrect their claims against Safelite under the guise of the Lanham 

Act should be rejected as well.   

For decades, Plaintiffs have been trying to create a market for their patented process to 

repair auto glass cracks that are longer than 6 inches.  Plaintiffs sell their products and services to 

auto glass shops around the country, but they have not been successful at convincing the nation’s 

auto insurance companies to embrace or promote their offerings.  So Plaintiffs now turn their 

sights on Safelite Solutions, LLC—an auto glass insurance claims administrator—for carrying 

out its contracts with its insurer customers when communicating to insurance policyholders who 

make claims for glass repair.  Plaintiffs’ contention of “false advertising” boils down to this:  
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acting as third party administrator for some (but not all) insurance companies, Safelite Solutions 

allegedly informs policyholders reporting auto glass claims that any windshield with a crack 

longer than 6 inches must be replaced.  Plaintiffs additionally say that Safelite Solutions should 

have informed these policyholders about Plaintiffs’ products and services. 

Plaintiffs’ claims are not cognizable under the Lanham Act for many reasons.  Initially, 

the claims do not fit the law.  Plaintiffs, who complain of antitrust-type injuries, assert matters 

that fall outside of the Lanham Act’s zone of interests, and Plaintiffs cannot show any 

particularized harm connected to the alleged false advertising.  Plaintiffs likewise fail to plead a 

basis for finding that any of the challenged statements—made in the course of administering an 

insurance claim for non-parties—were “commercial advertising or promotion,” a foundational 

requirement of a false advertising claim.  Additionally, Plaintiffs do not allege that any of the 

Defendants actually made any statement, much less a false or misleading one, about Plaintiffs or 

their products.  For each of these independent reasons, Plaintiffs’ claims do not fall within the 

scope of the Lanham Act.  Finally, even if all of the above were not true and Plaintiffs had 

alleged a viable Lanham Act claim, it should be dismissed anyway, since Plaintiffs waited too 

long to bring it, as their allegations make clear.   

II. THE FACTS AS ALLEGED BY PLAINTIFFS1 

A. “Ultra-Bond” and the “Dollar Bill” Rule.  

Vehicle windshield damage is alleged to be a leading cause of automobile insurance 

claims.  (Doc #1, Compl. ¶ 23.)  Since the 1970s, Plaintiffs allege, conventional wisdom in the 

industry has been “that a damaged windshield had to be replaced (and could not be repaired) if 

the damage was longer than six inches.”  (Id. ¶ 66.)  This allegedly became known as the “dollar 
                                                 1 Because Defendants must accept Plaintiffs’ well-pleaded factual allegations as true, 
irrespective of whether they are actually true, Plaintiffs’ allegations are set forth without any 
refutation of items that are factually incorrect or are potentially misleading.  Defendants reserve 
the right to contest such items if it becomes necessary. 
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bill” rule.  (Id.)  Plaintiffs Ultra Bond, Inc., “a windshield repair manufacturer,” and its 

proprietor, Richard Campfield, apparently loathe the “dollar bill” rule.  (Id. ¶¶ 12-14, 151.)  

Campfield allegedly has several patents relating to repair of windshield cracks over 6 inches 

(called “Long Cracks”).  (Id. ¶ 7.)  Since 1989, Plaintiffs have promoted what they call the “Ultra 

Bond process” of repairing Long Cracks.  (Id. ¶¶ 69, 81.)  They license and sell their “Ultra 

Bond” products to auto glass shops that provide windshield repair services.  (Id. ¶ 12.)   

The Ultra Bond process, however, never caught on.  Sales have been “low” and market 

players have not embraced the process, which Plaintiffs acknowledge is “more expensive.”  (Id. 

¶¶ 125, 131.)  In 2003, “apparently exasperated with his lack of success in persuading auto 

insurance companies to change their auto-glass repair policies,” Campfield filed a federal 

antitrust action against State Farm insurance and one of Safelite’s direct competitors (Lynx 

Services LLC, which was State Farm’s glass claims administrator), “challenging State Farm’s 

policy of recommending that insureds replace windshields damaged by longer-than-six-inch 

cracks.”  Campfield v. State Farm Mut. Auto Ins. Co., 532 F.3d 1111, 1115 (10th Cir. 2008) 

(describing litigation).  Plaintiffs’ allegations in that antitrust action are essentially identical to 

their allegations here.  The district court dismissed that suit, and the Tenth Circuit affirmed.  Id. 

at 1125.  Roughly twelve years after bringing the antitrust action, Plaintiffs re-caption the same 

claims as a Lanham Act action against Safelite rather than Lynx.   

B. The Safelite Defendants.  

Defendant Safelite Group, Inc. is alleged to be “a multi-faceted automobile glass and 

claims management service organization” based in Columbus, Ohio.  (Compl. ¶¶ 17, 90-92.)  It 

is alleged to have four major business operations:  (1) Defendant Safelite Solutions, LLC, which 

provides complete claims management solutions for the nation’s leading insurance companies; 

(2) Defendant Safelite Fulfillment, Inc., which provides vehicle glass repair and replacement 
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services; (3) non-party Safelite Glass Corp., which manufactures aftermarket windshields; and 

(4) non-party Safelite Auto Glass, which provides wholesaler vehicle glass and vehicle glass-

related products.  (Id. ¶¶ 17, 20.) 

Plaintiffs’ Lanham Act claim focuses on Safelite Solutions, which is alleged to be the 

nation’s largest provider of auto glass claims management solutions.  (Id. ¶ 92.)  As third party 

administrator to more than 100 fleet and insurance companies, Safelite Solutions is alleged to 

process millions of auto glass claims for policyholders each year “pursuant to” the particular 

insurer’s coverage terms.  (Id. ¶¶ 2, 92.)  Safelite Solutions has a dedicated network of thousands 

of auto glass shops—mostly independent shops and some operated by Safelite Fulfillment—to 

provide auto glass services to policyholders of its insurer clients.  (Id.)   

1. Allegations About Safelite Solutions as a Claims Administrator.  

In its role as third party administrator, Safelite Solutions handles telephone calls from 

policyholders of its insurance company clients pursuant to scripts directed and approved by the 

particular insurance company client.  (Id. ¶¶ 2, 18, 94, 100.)  It is alleged that, in sequence, the 

representative will typically verify the policyholder’s coverage, describe the features of the 

particular insurer’s glass program, and assist with scheduling any repair or replacement service.  

(Id. ¶ 99.)  

The telephone scripts are alleged to adhere to the “dollar bill” rule.  (Id. ¶ 100.)  If the 

policyholder reports a crack of more than 6 inches, the script is alleged to direct that the 

representative process a windshield replacement claim.  (Id. ¶¶ 100-01.)  If the policyholder 

inquires about repairing a long crack, Plaintiffs allege that the representative will state that repair 

under the circumstances “is not safe; is unlikely to hold; or would compromise the structural 

integrity of the windshield.”  (Id. ¶ 102.)  Plaintiffs allege that the policyholder can nonetheless 

decide to forego replacement coverage and instead find a third party long crack repair service.  
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(Id. ¶¶ 103, 124.)  In that case, Safelite Solutions allegedly will reimburse the policyholder up to 

the amount it would pay for an in-network repair.  (Id. ¶ 124.)   

2. Allegations About the “Safelite Website.”  

Plaintiffs allege that “Safelite’s website” contains general statements reflecting the 

“dollar bill” rule.  (Id. ¶¶ 117-26.)  For example, Plaintiffs allege that the current website 

contains the statement “Damage larger than 6 [inches]” under the heading “Replace my 

windshield.”  (Id. ¶ 118.)  Plaintiffs say that older versions of the website (they do not identify 

dates) contained similar general reflections of the “dollar bill” rule.  (Id. ¶ 119.)  Critically, 

Plaintiffs allege merely that the statements were “viewable,” not that any person actually read, 

used, or relied on the statements, or that the statements caused confusion among any segment of 

consumers or glass shops.  (Id. ¶ 122 (“These website misrepresentations are viewable to retail 

and insurance customers alike, who are interested in trying to decide what they need to do to fix 

the type of windshield damage they have suffered; and further, if they want to pay to fix the 

windshield damage independent of or in conjunction with their comprehensive insurance 

coverage.”) (emphasis added).) 

C. Plaintiffs’ Claim Under the Lanham Act.  

Plaintiffs claim that Defendants violated Section 41(a)(1)(B) through false statements 

and/or misleading omissions in scripted communications with policyholders of its insurer clients; 

and generally through the Safelite website.  (Id. ¶¶ 141-42.)  According to Plaintiffs, they were 

injured by the alleged false advertising in two ways.  (Id. ¶¶ 127-38.)  First, seeking lost profits, 

Plaintiffs say that Defendants have weakened the market for long crack repair services, resulting 

in “low sales and reduced licenses.”  (Id. ¶ 131.)  If Safelite Solutions had told policyholders 

about the Ultra Bond process, Plaintiffs assert, those policyholders “would seek out shops that 

perform this service and, in turn, [the shops] would purchase or license plaintiffs’ products in 
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order to be able to offer this service.”  (Id. ¶¶ 131-32.)  Second, as a result of the lost profits 

claimed above, Plaintiffs allegedly “have not been able to develop, market or license a more 

advanced system for Long Crack repair,” resulting in further lost profits.  (Id. ¶¶ 135, 150.) 

III. LEGAL STANDARD 

The standard under Rule 12(b)(6) is familiar, and the question is whether the plaintiff has 

alleged “sufficient factual matter, accepted as true, to ‘state a claim [for] relief that is plausible 

on its face.’” Chambers v. HSBC Bank USA, N.A., 796 F.3d 560, 567 (6th Cir. 2015) (quoting 

Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007)).  Well-pleaded factual allegations are 

accepted as true, but the court may cast aside bare legal and factual conclusions.  See Brosz v. 

Fishman, No. 13-cv-00753, 2015 WL 1782579, at *2 (S.D. Ohio Apr. 14, 2015) (Watson, J.). 

IV. ARGUMENT 

A. Plaintiffs’ Claim Based on “Public Interest” and “Future Products” Should 
Be Dismissed for Lack of Statutory Standing Under Lexmark. 

Plaintiffs’ lone claim—for false advertising under the Lanham Act—should be dismissed 

because Plaintiffs have not and cannot meet the statutory requirements as recently explained by 

the Supreme Court in Lexmark International, Inc. v. Static Control Components, Inc., 134 S. Ct. 

1377, 1391, 188 L. Ed. 2d 392 (2014).  Although previously analyzed under a variety of titles, 

the Supreme Court clarified in that case that the question essentially is whether a plaintiff has 

alleged a claim that comes within the cause of action granted by Congress in the statute.2  Id. at 

1387-88.  Under Lexmark, a plaintiff seeking to assert a false advertising claim must allege 

sufficient facts to show both that:  (a) its allegedly affected interests are within the “zone of 
                                                 

2 Courts often conduct a similar analysis under the rubric of “injury-in-fact” sufficient to 
support a claim within the federal courts’ Article III jurisdiction.  See, e.g., Maine Springs, LLC 
v. Nestle Waters N. Am., No. 14-cv-00321, 2015 WL 1241571, at *6 (D. Me. Mar. 18, 2015) 
(dismissing false advertising claim under the Lanham Act, and stating that “the Court 
nonetheless finds the asserted injury to be insufficient to confer Article III standing”).  
Defendants address Plaintiffs’ statutory standing under the Lanham Act but alternatively submit 
that the same analysis supports dismissal under Rule 12(b)(1) for failure to allege sufficient 
Article III standing. 
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interests” protected by the Lanham Act’s proscription on false advertising; and (b) its alleged 

injury was proximately caused by the defendant’s alleged violation of the statute.  Id. at 1391.  

These are separate, necessary requirements, and Plaintiffs have not and cannot establish either 

one. 

The Lanham Act’s proscription of false advertising is to protect commercial actors 

against lost sales caused by “unfair competition” via “false advertising.”  Id. at 1389-90 (citing 

15 U.S.C. § 1127).  But the Act is not a tool for broadly policing all types of market activity, 

even if allegedly “unfair” in some way.  Id. at 1391.  The Act “‘never was intended to be a catch-

all for all forms of unfair competition which may involve some kind of false or unfair 

allegations.’”  Shonac Corp. v. AMKO Int’l, Inc., 763 F. Supp. 919, 926 (S.D. Ohio 1991) 

(citation omitted). 

Here, Plaintiffs’ claim, as pleaded, shows that it falls outside the scope of the Lanham 

Act’s proscription on false advertising.  The core of Plaintiffs’ claim is found in five paragraphs 

of the Complaint (in the section entitled “Claim for Relief”), in which Plaintiffs assert: 

Compl. Plaintiffs’ Allegation 

¶ 146 “As it relates to insurance consumers, Safelite’s misrepresentations 
and omissions have harmed the public . . . .” 

¶ 147 “As it relates to retail consumers, Safelite’s misrepresentations that 
cracks over six inches are not repairable harm the public . . . .” 

¶ 150 “Plaintiffs have suffered injury in the form of lost business 
opportunities . . . .” 

¶ 151 “Absent Safelite’s omissions and misrepresentations, Ultra Bond, Inc. 
and Ultra Bond Licensing would have sold millions of dollars of 
tools, resins, licenses, and consulting services related to Long Crack 
repair.  In addition, Ultra Bond Windshield Repair and Replacement 
in Grand Junction, Colorado and throughout Northeastern 
Pennsylvania would have been able to repair many of the windshields 
with Long Cracks that Safelite unfairly and deceptively caused its 
customers to fix by purchasing and installing replacements instead.” 

¶ 152 “Defendants’ misconduct has also caused Plaintiffs to delay 
marketing and selling the improved Long Crack repair method 
patented under the 2012 UV Epoxy Patent.” 
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None of these allegations brings Plaintiffs within the ambit of the statute, as discussed below.  

1. Plaintiffs Have No Standing to Assert Alleged Harm to the Public. 

It is clear that Paragraphs 146 and 147, which assert harm to the public generally, do not 

state a claim under the Lanham Act.  As reinforced by Lexmark, neither the Lanham Act nor the 

federal judiciary are designed to adjudicate broad-ranging attempts to enforce alleged claims that 

belong to the public.  Lexmark, 134 S. Ct. at 1382 (“a plaintiff must allege an injury to a 

commercial interest in reputation or sales”); id. at 1387 n.3 (discussing the judiciary’s 

“reluctance to entertain generalized grievances—i.e., suits ‘claiming only harm to [the plaintiff’s] 

and every citizen’s interest in proper application of the Constitution and laws, and seeking relief 

that no more directly and tangibly benefits him than it does the public at large’”) (quoting Lujan 

v. Defenders of Wildlife, 504 U.S. 555, 573–74 (1992)).  A Lanham Act plaintiff does not act as a 

“‘vicarious avenger’ of the public’s right to be protected against false advertising.”  Sandoz 

Pharma. Corp. v. Richardson-Vicks, Inc., 902 F.2d 222, 230 (3d Cir. 1990) (quoting Am. Home 

Prods. Corp. v. Johnson & Johnson, 672 F. Supp. 135, 145 (S.D.N.Y. 1987)); SQP, Inc. v. 

Sirrom Sales, Inc., 130 F. Supp. 2d 364, 369 (N.D.N.Y. 2001) (rejecting Lanham Act based on 

generalized statements that “would enure detriment to all competitors”).  Consequently, 

Plaintiffs’ claims based upon harm to the general public should be dismissed.  

2. Plaintiffs Have No Standing to Assert Harm to Undeveloped 
Business Interests. 

Paragraphs 150 and 152 likewise cannot support a claim encompassed by the zone of 

interests protected by the Lanham Act.  Indeed, neither of these relates to a loss of reputation or 

sales, as required, but rather a loss of generalized business opportunities.  This is not a basis for a 

Lanham Act claim.  The United States District Court for the District of Maine recently dismissed 

just this sort of claim in Maine Springs, LLC v. Nestle Waters North America, No. 14-cv-00321, 
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2015 WL 1241571 (D. Me. Mar. 18, 2015).  There, the plaintiff made a Lanham Act claim based 

on its alleged inability to market water due to the defendants’ alleged false advertising.  Id. at *6.  

The court rejected that argument as a basis for a Lanham Act claim, stating that future plans to 

market or sell a product are insufficient.  Id.  Referencing long-standing law, the court held that 

“[l]ikewise in this case, [plaintiff’s] plans of eventually marketing and selling bottled water are 

too speculative to constitute an injury-in-fact for its Lanham Act action.”  Id. (citing, inter alia, 

PDK Labs, Inc. v. Friedlander, 103 F.3d 1105, 1112 (2d Cir. 1997) (stating that “hopes of 

eventually . . . selling a retail weight loss product are too remote . . . to confer standing to 

challenge [a competitor’s false] advertising”); see also Platinum Sports Ltd. v. Snyder, 715 F.3d 

615, 618 (6th Cir. 2013) (explaining that generalized allegations of future injury are insufficient); 

accord Twombly, 550 U.S. at 555 (“Factual allegations must be enough to raise a right to relief 

above the speculative level.”). 

B. Plaintiffs’ Claims Based on Alleged “Lost Sales” Should Be Dismissed 
Because the Lanham Act Does Not Apply. 

What remains is the allegation summarized in Paragraph 151 that Plaintiffs have “lost 

sales” in the form of products, licensing, and/or repair jobs, due to Safelite’s actions 

administering insurance claims for its insurance company clients.  (Compl. ¶ 151.)  As explained 

below, this claim too fails to meet the statutory standing requirements of the Lanham Act 

because (i) the alleged misstatements are not “commercial advertising or promotion”; (ii) Safelite 

acts as an agent for insurers for purposes of the Lanham Act; (iii) there is no allegation that 

Safelite made any representations about Plaintiffs or their products; and (iv) the Lanham Act 

does not require Safelite to promote Plaintiffs’ products.  
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1. The Conduct Alleged Does Not Constitute “Commercial Advertising 
or Promotion” by a “Competitor” for the “Purpose of Influencing 
Consumers to Buy Defendants’ Goods or Services.” 

The Lanham Act requires a false advertising plaintiff to identify statements made in 

“commercial advertising or promotion.”  15 U.S.C. § 1125(a)(1)(B).  To do so in the Sixth 

Circuit, the plaintiff must allege a statement that meets the following elements:  

(1) commercial speech; (2) by a defendant who is in commercial 
competition with plaintiff; (3) for the purpose of influencing 
consumers to buy defendant’s goods or services; and (4) although 
the representations need not be classic advertising (informal 
promotion is enough), the representations must be disseminated 
sufficiently to the relevant purchasing public to constitute 
“advertising” or “promotion” within that industry.   

LidoChem, Inc. v. Stoller Enters., Inc., 500 F. App’x. 373, 379 (6th Cir. 2012) (quoting and 

adopting test from Seven-Up Co. v. Coca-Cola Co., 86 F.3d 1379, 1384 (5th Cir. 1996)); Akzo 

Nobel Surface Chem, LLC v. Stern, No. 13-cv-00826, 2014 WL 6982674, at *3 (S.D. Ohio 

Dec. 9, 2014) (filing a patent application insufficient).  

Here, Safelite’s challenged statements do not constitute commercial advertising or 

promotion under elements (2), (3) or (4) of the standard adopted in LidoChem.  Beginning with 

element (2)—commercial competition—the entity that communicates with callers to Safelite’s 

call center is Safelite Solutions.  (Compl. ¶ 18.)  But Safelite Solutions, an auto glass claims 

administrator for insurance companies, is not in competition with Plaintiffs, who are alleged to 

manufacture and license windshield repair products.  (Id. ¶¶ 7, 12.)  Cf. Indep. Glass Assoc., Inc. 

v. Safelite Grp., Inc., No. 05-cv-00238, 2005 WL 2093035, at *8 (D. Minn. Aug. 26, 2006) 

(“Safelite provides the service for the benefit of the insurance companies, rather than the benefit 

of the car owner.”).  Therefore, Plaintiffs cannot satisfy the second element of the LidoChem test 

because when Safelite Solutions speaks as the third party insurance administrator for its insurer 

clients, it is not acting “in commercial competition” with long crack repair product suppliers. 
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Plaintiffs’ allegations also fail element (3) of the LidoChem test because, when Safelite 

Solutions makes statements as a third party administrator, it is not for the purpose of influencing 

the policyholders to buy Safelite products.  See Hy Cite Corp v. badbusinessbureuau.com LLC, 

418 F. Supp. 2d 1142, 1151 (D. Ariz. 2005) (“Making a false representation for a purpose other 

than competition is not actionable under the Lanham Act, otherwise the Lanham Act would 

create a federal tort of misrepresentation.”).  Rather, Plaintiffs concede that Safelite is 

“answering the call on behalf of the insurance company” and “serv[ing] as the insurers’ trusted 

surrogate.”  (Compl ¶¶ 93, 112.)  Plaintiffs’ Complaint makes clear that Safelite is not selling 

glass repair products but is “serving as the administrator for an insurance claim” and is acting 

“pursuant to [the policyholders’] automobile insurers’ non-collision glass breakage programs.”  

(Id. ¶¶ 2, 124.)  Indeed, Plaintiffs themselves acknowledge that there are thousands of auto glass 

repair and replacement shops (not owned by Safelite) to which Safelite refers jobs as a 

consequence of its third party administrator role.  (Id. ¶ 61 (alleging that the Safelite “network” 

includes, in addition to several hundred Safelite Fulfillment shops, “9000 independent 

automotive glass shops”).) 

Plaintiffs’ allegations also fail element (4) of the standard adopted in LidoChem because 

the statements are not alleged to have been “disseminated sufficiently to the relevant purchasing 

public” to constitute advertising or promotion in the industry.  Initially, Safelite’s 

communications as a third party administrator are not made to the public at all by way of 

advertising or promotion—they are made within the private, contractual context of an insurance 

relationship, to individual policyholders that initiate contact with their insurer.  See First Health 

Grp. Corp. v. BCE Emergis Corp., 269 F.3d 800, 803-04 (7th Cir. 2001) (“Advertising is a form 

of promotion to anonymous recipients, as distinguished from face-to-face communication.  In 
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normal usage, an advertisement read by millions (or even thousands in a trade magazine) is 

advertising, while a person-to-person pitch by an account executive is not.”); Am. Needle & 

Novelty, Inc. v. Drew Pearson Mktg., Inc., 820 F. Supp. 1072, 1078 (N.D. Ill. 1993) (“To permit 

a single private correspondence to constitute either [advertising or promotion] for purposes of § 

43(a)(2) liability would render their use superfluous and would sweep within the ambit of the 

Act any disparaging comment made in the context of a commercial transaction”). 

As Plaintiffs allege, when policyholders call Safelite, they are speaking to their insurance 

company, with Safelite acting in the name of that insurer as an authorized agent.  (Compl. ¶¶ 93, 

112, 124.)  Moreover, Safelite acts only for a subset of automobile insurers, and Plaintiffs do not 

allege otherwise.  See State Farm, 532 F.3d at 1115 (affirming dismissal of plaintiffs’ previous 

antitrust claim because plaintiffs defined the pertinent market for repair services too narrowly).  

Plaintiffs actually acknowledge that Safelite provides third party administrator services for only a 

segment of the insurers of automobile owners.  (Compl. ¶ 18 (“Safelite Solutions currently 

serves as a third-party administrator of auto glass claims for more than 175 insurance and fleet 

companies, including 19 of the top 30 property and casualty insurance companies.”).)  Therefore, 

there is no “public dissemination” at all, much less dissemination sufficient to constitute 

advertising or promotion.3   

                                                 
3 The Complaint references certain disconnected alleged statements on “Safelite’s 

website.”  (Compl. ¶¶ 117-22.)  Plaintiffs identify neither the source of these statements, which 
Defendant made them, nor when the statements appeared.  Even more seriously, Plaintiffs never 
allege that any particular person ever read or relied on or even saw any of the statements.  All 
that Plaintiffs allege is that the statements are “viewable,” not that they were actually viewed by, 
relied upon by, or caused confusion among any segment of consumers or glass shops.  (Id. 
¶ 122.)  Plaintiffs likewise do not make clear whether these statements were made outside of the 
third party administrator context, nor whether they were part of any advertising or promotion.  
Such vague references equally fail the elements of LidoChem and cannot support any plausible 
claim under Rule 12(b)(6). 
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2. Safelite’s Authorized Statements as a Third Party Administrator 
on Behalf of Insurance Company Clients Are Not Actionable. 

The statements that Safelite Solutions makes as a third party administrator are not 

statements by Safelite at all—they are statements made on behalf of its insurance company 

clients, each of which authorizes specific, scripted statements.  (Id. ¶¶ 2, 18, 92-93.)  Indeed, as 

the Complaint directly acknowledges, “Safelite Solutions processes automobile glass claims for 

its insurance company clients as a third party administrator.”  (Id. ¶ 18 (further alleging that 

Safelite Solutions operates national call centers to handle policyholders calls to its “insurance 

company clients”).)  Plaintiffs further acknowledge that, when auto glass callers talk to Safelite 

as a third party administrator, they are talking to Safelite only in its role as an agent for the 

insurance company.  (Id. ¶ 93 (“When policyholders of carriers who have joined the Safelite 

Group TPA-run claims organization call their carrier to report a glass claim, the incoming call is 

automatically routed to a Safelite Solutions CSR at one of Safelite Solutions’ national call 

centers.  Safelite Solutions answers these FNOL calls with a recorded greeting that informs the 

caller that Safelite Solutions is answering the call on behalf of the insurance company, and that 

the call may be monitored or recorded”); see also id. ¶ 112 (“Safelite Solutions in its capacity as 

TPA serves as the insurers’ trusted surrogate when discharging the insurers’ obligations under 

this quasi-trust relationship.”).)   

Statements made by any non-party insurance company clients to its own policyholders 

are governed by the insurance contracts themselves and subject to the insurers’ rights to make 

recommendations or other statements deemed to be appropriate by that insurer.  If the insurer is 

alleged to have made inaccurate statements, then the policyholder has a variety of independent 

remedies available, as Plaintiffs tacitly acknowledge.  (Id. ¶ 112.)  This is not the sort of thing 

that can be redressed by Plaintiffs against Safelite under the Lanham Act. 
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3. Plaintiffs Do Not Allege Any Representation About Plaintiffs’ 
Products or Services. 

The Lanham Act is clear—its prohibition on false advertising extends only to statements 

about “the nature, characteristics, qualifications, or geographic origin of his or her or another 

person’s goods, services, or commercial activities.”  15 U.S.C. § 1125(a)(1)(B); see also Agence 

France Presse v. Morel, 769 F. Supp. 2d 295, 307 (S.D.N.Y. 2011) (dismissing claims based on 

statements that did not concern the nature, characteristics, qualities, or geographic origin of 

products); Chamilla, LLC v. Pandora Jewelry, LLC, No. 04-cv-06017, 2007 WL 2781246, at *5 

(S.D.N.Y. Sept. 24, 2007) (“Not every false representation is actionable; . . . to violate the 

Lanham Act, the alleged false representation must ‘misrepresent[] an inherent quality or 

characteristic of the product’”) (citations omitted); JB Oxford & Co. v. First Tennessee Bank Nat. 

Ass’n, 427 F. Supp. 2d 784, 805 n.11 (M.D. Tenn. 2006) (same). 

Here, Plaintiffs do not challenge any factual statement that concerns “the nature, 

characteristics, qualities, or geographic origin” of Plaintiffs’ products or services.  CMH Mfg., 

Inc. v. U.S. GreenFiber, LLC, No. 12-cv-00273, 2013 WL 3324292, at *2 (E.D. Tenn. July 1, 

2013), denying reconsideration, 2014 WL 1207542, at *2 (E.D. Tenn. Mar. 24, 2014).  In fact, 

Plaintiffs explicitly allege that in a typical scripted call Defendants say nothing about Plaintiffs 

or their products, one way or the other.  (E.g., Compl. ¶ 100.)  Plaintiffs then allege that, on 

occasion, and in response to unprompted specific queries, Safelite Solutions has allegedly stated 

that long crack repairs could be unsafe, and Safelite’s glass shops use replacement windshields 

that are equivalent to original windshields.  At best, these are highly generalized statements that 

say nothing about Plaintiffs or their products, and as such are not actionable under the Lanham 

Act, even if Plaintiffs could show some falsity (which they cannot do either).4  See Groden v. 

                                                 4 Instead of identifying any false or misleading statements about the nature of any party’s 
products, Plaintiffs merely voice conclusory labels of “false” and “misleading” about statements 
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Random House, Inc., 61 F.3d 1045, 1052 (2d Cir. 1995) (“No matter what the true facts might be 

concerning the Kennedy assassination, the ad’s statements said nothing false about [plaintiff’s 

product].”); Proctor & Gamble Co. v. Haugen, 222 F.2d 1262, 1270 (10th Cir. 2000) (affirming 

dismissal of false advertising claim where the statements did “not relate to a product within the 

meaning of the Lanham Act.”) (citation omitted). 

4. Plaintiffs Allege a Failure to Promote Plaintiffs’ Products and 
Services, Which Is Not Actionable. 

Plaintiffs complain that Safelite Solutions does not inform policyholders about the 

alleged relative merits of Plaintiffs’ products and services.  (Compl. ¶¶ 100, 104.)5  This non-

disclosure theory is not sufficient to state a Lanham Act claim.  The Lanham Act does not 

impose an affirmative duty of disclosure and surely not a duty to promote a third party’s 

offerings.  See, e.g., Aquashield Inc. v. Sonitec Vortisand, Inc., No. 13-cv-00119, 2013 WL 

5524598, at *6 (E.D. Tenn. Oct. 4, 2013) (explaining that courts, consistent with the plain 

language of the statute, “have construed § 43(a) of the Lanham Act as not imposing any 

affirmative duty of disclosure”) (citing cases); Avon Prods., Inc. v. S.C. Johnson & Son, Inc., 984 

 
(continued…) 
 
that, at best, constitute non-actionable opinion or puffery.  See Interactive Prods. Corp. v. A2z 
Mobile Office Sols., Inc., 326 F.3d 687, 699-700 (6th Cir. 2003) (holding that a defendant’s 
statements about its “‘redesigned and improved’” product is “mere puffery which is not 
actionable under the Lanham Act”).  Fact is, as alleged, nothing at all is said as a general matter 
about Plaintiffs or Long Crack repair—and certainly nothing false.  Plaintiffs’ vague allegations 
about when to replace a windshield vs. repair a crack, which Plaintiffs infer to be an indirect 
slight on long crack repair, is so attenuated and abstract that it cannot supply the basis for a 
claim, which as discussed above must be tethered to the nature of a party’s products or services. 

5 Plaintiffs specifically allege that “[t]here is no disclosure that non-OEM windshields 
manufactured or distributed by Safelite are an inferior quality product as compared to OEM 
windshields, which would be material to any reasonable consumer’s decision to consider 
repairing their windshield even if the crack is longer than six inches rather than replacing the 
windshield with a non-OEM windshield.”  (Compl. ¶ 103 (emphasis added).)  They continue:  
“By processing claims and scheduling appointments in this manner, Safelite is falsely telling 
consumers that cracks longer than six inches are not repairable as well as misleading consumers 
by omitting material information—namely, the industry-accepted option of safely (and less 
expensively) repairing windshields with Long Cracks.”  (Id. ¶ 104 (emphasis added).) 
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F. Supp. 768, 798 (S.D.N.Y. 1997) (“[T]he Lanham Act imposes no affirmative duty of 

disclosure.”) (internal quotations and alterations omitted). As the court explained in Allen, a 

failure to endorse another’s product is not an actionable misrepresentation.  See Allen 

Neurosurgical Assoc. v. Lehigh Valley Health Net., No. 99-cv-04653, 2001 WL 41143, at *8 

(E.D. Pa. Jan. 18, 2001) (holding that plaintiff failed to state a claim for false advertising based 

on the defendant health network’s refusal to refer callers on its physician referral line to the 

plaintiff association of doctors); see also Diamond Triumph Auto Glass, Inc. v. Safelite Glass 

Corp., 441 F. Supp. 2d 695, 710 (M.D. Pa. 2006) (“The Lanham Act, however, does not require 

that advertisements educate the consumer . . . .  If [plaintiff] sought to ensure that consumers 

were fully informed . . . , it was free to take out advertisements . . . . The Lanham Act does not 

require that [plaintiff’s] competitors provide this information for it.”). 

C. Plaintiffs’ Causation Theory Is Too Remote to Establish Statutory 
Standing Under Lexmark v. Static Control Components. 

Plaintiffs’ claim also should be dismissed because, on its face, Plaintiffs’ theory of 

causation is too attenuated to pass muster under Lexmark.  (Compl. ¶ 131 (“If retail and 

insurance customers were truthfully informed about the option of Long Crack repair, they would 

seek out shops that perform this service and, in turn, [auto glass repair and replacement] shops 

and related businesses would purchase or license Plaintiffs’ products in order to be able to offer 

this service.”).)  Plaintiffs’ allegations about causation can be summarized as follows: 

[1] Safelite follows insurance company scripts that inform policyholders not to repair 

long cracks. 

[2] Therefore policyholders choose glass replacements instead of long crack repair. 

[3] Therefore glass shops focus on replacement (and chip repair) to the exclusion of long 

crack repair. 
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[4] If only Safelite promoted long crack repair benefits, then more customers would ask 

for long crack repair. 

[5] This, in turn, would lead more shops to seek out licenses and products for long crack 

repair. 

[6] A good part (say, 50% to 75%) of the long crack repair licenses and products are 

fulfilled by Plaintiffs. 

[7] Therefore, Plaintiffs would sell more licenses and products to some of these shops, 

who would undoubtedly turn to Plaintiffs for their long crack repair needs. 

(Id. ¶¶ 2, 14, 92-93, 130-31.)   

Plaintiffs’ theory of causation, and their attempt to plead it, fails under the proximate 

cause requirement of Lexmark.6  In Lexmark, the Supreme Court observed that the Lanham Act 

does not provide a cause of action for every person allegedly harmed by unfair competition, and 

that federal courts must carefully determine whether the asserted harm is too remote, or too 

speculative.  134 S. Ct. at 1389-91.  Thus, a false advertising plaintiff 

. . . must show economic or reputational injury flowing directly 
from the deception wrought by the defendant’s advertising; and 
that occurs when deception of consumers causes them to withhold 
trade from the plaintiff.  That showing is generally not made when 
the deception produces injuries to a fellow commercial actor that in 
turn affect the plaintiff. 

134 S. Ct. at 1391 (emphasis added).   
                                                 6 Nor does their theory of liability even make economic sense.  For example, Plaintiffs’ 
arguments regarding deductible waiving (i.e., that insurance companies prefer replacement to 
long crack repair because that way policyholders will be forced to pay for the replacement within 
the cost of the deductible) is illogical and internally inconsistent.  Although Safelite is forced to 
take the assertions regarding deductible waiving as true at this stage, Plaintiffs have not offered 
any explanation for why their theory holds true in the five states that, as alleged by Plaintiffs, 
prohibit deductibles for auto glass.  (Compl. ¶ 52 (“By comparison, no insurance company has a 
policy to waive insurance deductibles for windshields replacements (although Florida, Kentucky, 
Massachusetts, and South Carolina have specifically legislated that deductible limits must also 
be waived by operation of law in this situation).  Consequently, a significant percentage of 
policyholders end up having to pay out-of-pocket in whole or in part for windshield replacements 
because they have a deductible.”).)  Cf. Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 
U.S. 574, 597 (1986) (antitrust claim dismissed when it made no economic sense). 
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Though the Court rejected the requirement that an unfair competition plaintiff be a 

“direct competitor[]” of the defendant, the Court stressed that the proximate cause test for 

standing requires an examination of the link between the alleged improper conduct and the 

plaintiffs’ alleged injuries.  Id. at 1389-91.  In its decision, the Court pointed out that the plaintiff 

(Static Control) was the direct supplier to the businesses that allegedly had been misled by the 

false advertising.  Id. at 1384.  The Court also relied on the fact that any false advertising that 

injured an intervening business (there, printer toner cartridge remanufacturers) would necessarily 

injure the plaintiff (a seller of microchips to the remanufacturers).  Id. at 1394-95. The Court 

emphasized:  “[T]here is likely to be something very close to a 1:1 relationship between the 

number of refurbished [toner] cartridges sold (or not sold) by the remanufacturers and the 

number of [toner] microchips sold (or not sold) by Static Control.  Id. at 1394.  The Court 

emphasized that the causal link in Lexmark was a “relatively unique” circumstance, and not one 

that would appear in every case involving indirect competitors.  Id. 

Reinforcing the need for directly established harm in a case, like here, where the parties 

are not direct competitors, the Court made a series of statements that bear somewhat lengthy 

quotation because they apply directly to Plaintiffs’ claims here (The full paragraph is set out in 

three separate passages to promote ease of reading.): 

• “To be sure, on this view, the causal chain linking Static Control’s injuries to 
consumer confusion is not direct, but includes the intervening link of injury to 
the remanufacturers. Static Control’s allegations therefore might not support 
standing under a strict application of the ‘general tendency’ not to stretch 
proximate causation ‘beyond the first step.’”  

• “But the reason for that general tendency is that there ordinarily is a 
‘discontinuity’ between the injury to the direct victim and the injury to the 
indirect victim, so that the latter is not surely attributable to the former (and 
thus also to the defendant’s conduct), but might instead have resulted from 
‘any number of [other] reasons.’  That is not the case here.” 
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• “Static Control’s allegations suggest that if the remanufacturers sold 10,000 
fewer refurbished cartridges because of Lexmark’s false advertising, then it 
would follow more or less automatically that Static Control sold 10,000 fewer 
microchips for the same reason, without the need for any ‘speculative . . . 
proceedings’ or ‘intricate, uncertain inquiries.’  In these relatively unique 
circumstances, the remanufacturers are not ‘more immediate victim[s]’ than 
Static Control.”  

Id. at 1394 (emphasis added and internal citations omitted). 

Here, a wide variety of characteristics distinguish Plaintiffs’ claim from Lexmark and 

establish why Plaintiffs’ claim should be dismissed.  These are evident both from what Plaintiffs 

directly allege in their complaint as well as what they fail to allege: 

• Unlike Lexmark, Plaintiffs do not actually allege that Safelite ever said 
anything about the Plaintiffs’ products or licenses themselves, which creates 
an obvious gap that must be jumped to even begin to infer injury to Plaintiffs.  
This gap, standing alone, should be fatal. 

• Unlike Lexmark, which involved a readily ascertainable group of intervening 
toner cartridge remanufacturers who worked specifically on Lexmark toner 
cartridges, here Plaintiffs apparently include the entire universe of glass repair 
and replacement shops who might have purchased Plaintiffs’ products and 
licenses based on the possibility that a sufficient number of car drivers might 
want their long cracks to be repaired rather than replaced with a new 
windshield. 

• Unlike Lexmark, there is no basis to assume (let alone presume) a 1:1 
relationship between long crack jobs not being performed and Plaintiffs’ 
alleged injuries.  It is obvious from the face of the complaint that a wide 
variety of other reasons could result in a replacement vs. long crack repair, 
such as: 

(a) consumer preference for a new vs. repaired windshield; 

(b) insurer reluctance to stand behind a “long crack” repair and therefore 
reluctance to promote the same; 

(c) repair shops’ disinclination to invest in a new or different technology, 
especially one that might reduce its profit by resulting in repair vs. 
replacement; or 

(d) the fact that other businesses (rather than Plaintiffs) would be the 
beneficiaries of any “forced promotion” of long crack repair by the insurers 
via Safelite. 
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• Unlike Lexmark, Plaintiffs do not and cannot offer any plausible theory for 
separating the broad array of other market factors that could cause or 
substantially contribute to Plaintiffs’ alleged loss of sales, such as legitimate 
competition from other long crack repair facilities, Plaintiffs’ own poor 
business prowess and/or market penetration, or any effect caused by price 
differentials between repair and replacement.  These are certainly not the only 
potential intervening variables that would destroy reasonably determinable 
causation, but they are examples. 

• Plaintiffs’ website allegations (that Safelite allegedly made misstatements 
regarding repair vs. replacement in undated portions of its website) are 
particularly disconnected from any harm to Plaintiffs’ business.  Plaintiffs do 
not allege that any customer read—let alone relied on—these website 
statements, and cannot offer a plausible way in which to trace actual harm 
from such comments. 

Highlighting the defects in causation, Plaintiffs specifically allege that they provide long 

crack repair products and licenses or services for only a portion of the industry.  (Compl. ¶ 14.)  

But even if true, their market share is as low as 50% of the “long crack” segment, rendering any 

damage calculation unavoidably intertwined with complications due to the other market 

participants.  There is nothing like the 1:1 relationship between a windshield replacement and a 

lost “long crack” repair.  See Lexmark, 134 S. Ct. at 1394.  Moreover, Plaintiffs’ own allegations 

show that any proof of damages would be impossibly attenuated due to the thousands of non-

Safelite shops that (under Plaintiffs’ theory) benefit from the way the current system operates.  

Plaintiffs allege that the network operated by Safelite includes 500 Safelite shops but 9,000 non-

Safelite shops.  (Compl. ¶ 61 (“Safelite Group’s TPA-run network consists of approximately 500 

Safelite Fulfillment-owned shops and 9000 independent automotive glass shops who have 

executed NPAs [Network Participation Agreements] with Safelite Solutions.”).) 

In Maine Springs, the district court considered the remoteness of the plaintiff’s claim 

when it alleged that the defendant’s alleged false advertising caused the plaintiff to lose sales.  

2015 WL 1241571, at *6.  There, the plaintiff’s Lanham Act claim included a contention that 

potential customers had rejected offered water supply contracts.  Id. at *3.  Even though the 
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plaintiff identified specific customers that had rejected its supply contracts, the district court 

nevertheless held that (although injury-in-fact had been satisfied) the claim failed the proximate 

cause requirement.  The court stated:  “[T]here is nothing to connect the only concrete and 

particularized injury, a rejection of supply proposals, to the allegedly false and misleading 

advertising of Poland Spring Brand water.”  Id. at *6.  The court therefore dismissed the claim.  

Likewise, here, there is no connection between Plaintiffs’ alleged injury and the alleged false 

advertising, and Plaintiffs’ claim should be dismissed.  Id. 

D. Plaintiffs Unreasonably Delayed in Asserting Their Claim. 

Finally, Plaintiffs’ Lanham Act claim is time barred and should be dismissed.  Because 

the Lanham Act does not contain a statute of limitations, courts use the doctrine of laches, under 

which a claim is barred if the plaintiff unreasonably delayed in bringing it and there is material 

prejudice to the defendant.  See Audi AG v. D’Amato, 469 F.3d 534, 545 (6th Cir. 2006).  The 

Sixth Circuit presumes laches if the corresponding state statute of limitations—here, two years 

under Ohio Rev. Code § 2305.10—has run.  Old Tyme Remedies, LLC v. Amish Origins, LLC, 

No. 12-cv-03044, 2015 WL 1472056, at *4 (N.D. Ohio Mar. 31, 2015).  Taken together, 

Plaintiffs’ allegations show that their false advertising claim is time-barred.  See Cataldo v. US 

Steel Corp., 676 F.2d 542, 548 (6th Cir. 2012) (affirming dismissal for failure to state a claim 

where “the allegations in the complaint affirmatively show that the claim is time-barred”).  

Though their Complaint is thin on dates, Plaintiffs plead themselves out of court by effectively 

alleging that they have known of their claim for many years.  The following allegations make the 

point: 

• Plaintiffs seek to remedy self-described “long-running” misconduct 
(Compl. ¶ 3);   
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• Since the “beginning of the windshield repair industry in the 1970s,” the 
industry has subscribed to the “dollar bill” rule and not promoted long crack 
repair (id. ¶ 66);  

• Plaintiffs have been actively involved in the auto glass industry since the 
Reagan administration, specifically 1986 (id. ¶ 7); 

• Plaintiffs invented their Long Crack technology in 1989 and secured patents 
in 1992 and 1995 (id. ¶¶ 67, 70); 

• More than ten years ago, in July 2005, Paul Syfko, an executive with a 
company owned by Safelite’s parent, testified about the science underlying 
Plaintiffs patents from the 1990s (id. ¶ 77 & Ex. C); and 

• Eight years ago, in 2007, Mr. Syfko and David Erwin of Safelite AutoGlass 
voted in favor of “newly established” industry standards for windshield repair, 
which an industry organization adopted on June 20, 2007 (id. ¶¶ 8, 84, 86).  

Plaintiffs’ unreasonable delay in bringing this action becomes even more stark if the Court 

considers, as it should,7 that Plaintiffs in 2003 sued Safelite’s direct competitor, Lynx Services, 

making nearly identical allegations in the complaint.   

Nearly all of Plaintiffs’ allegations relate to events that happened many years or even 

decades ago and Plaintiffs have already made similar allegations in federal court.  Yet Plaintiffs 

have done nothing until now to assert their claim against Defendants—though they seek damages 

reaching back decades.  See Smith v. Caterpillar, Inc., 338 F.3d 730, 733 (7th Cir. 2003) 

(“[L]aches serves to protect defendants from prejudice caused by stale evidence, prolonged 

uncertainty about legal rights and status, and unlimited exposure to liability damages.”).  This is 

highly prejudicial to Safelite.  Plaintiffs cannot sit by and let the clock run, as their alleged 

damages pile up, and then strike with a lawsuit after years of nothing and seek recompense for 

years of inaction.  Plaintiffs are too late.  Laches applies.  The case should be dismissed.   

                                                 
7 Plaintiffs make no mention of their failed suit against Lynx in the Complaint.  But this 

Court is entitled to take judicial notice of it.  See Campbell v. Nationstar Mortg., 611 F. App’x 
288, 291 (6th Cir. 2015) (“In addition to the allegations in the complaint, [we] may also consider 
other materials that are integral to the complaint, are public records, or are otherwise appropriate 
for the taking of judicial notice.”). 
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CONCLUSION 

For these reasons, Defendants respectfully request that the Court dismiss the Complaint 

with prejudice. 
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