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Having nothing of substance to offer in response to Safelite’s motion for an 

injunction pending appeal, the State relies on imagined procedural errors, faulting 

Safelite for seeking emergency relief directly from this Court over the holidays.  

But contrary to the State’s assertion, Federal Rule of Appellate Procedure 8 

permits Safelite to seek relief directly from this Court, particularly where Safelite 

had only days before the statute became effective and impaired Safelite’s 

constitutional rights.  Nor can the State escape this Court’s review by 

mischaracterizing the district court’s statutory interpretation as a “factual finding.”  

Rhetoric aside, the State offers no legitimate reason to deny an injunction pending 

appeal.  To the contrary, what is extraordinary here is the district court’s dramatic 

expansion of a state’s ability to regulate speech, in contravention of the First 

Amendment and this Court’s precedents. 

At bottom, the district court’s decision to evaluate PA 13-67 under Zauderer

v. Office of Disciplinary Counsel of Supreme Court of Ohio was erroneous 

because, contrary to the types of disclosures permitted under that standard, the law 

here compels Safelite to identify and refer customers to competing businesses.  471 

U.S. 626, 651 (1985).  Whether or not that is denominated a “recommendation” is 

beside the point—it is an unprecedented expansion of state power over speech, and 

nothing in this Court’s prior decisions in National Electrical Manufacturers 

Association v. Sorrell, 272 F.3d 104 (2d Cir. 2001) or New York State Restaurant 
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Association v. New York City Board of Health, 556 F.3d 114 (2d Cir. 2009), 

supports such a sweeping result.  As set forth in Safelite’s opening brief, left 

unchecked, the district court’s rationale would not only allow states to co-opt the 

messages of commercial entities and force them to advertise for their competitors, 

but would permit a state to force businesses to carry any message the state 

demands, so long as that message can conceivably be characterized as “factual.”

Worse, the compelled speech is triggered if, and only if, Safelite chooses to speak 

about its affiliates—a clear content-based trigger.  The Zauderer standard therefore 

does not even apply, and the State cannot meet any form of heightened scrutiny. 

As for the State’s claim of harm, it is both belied by testimony from the 

Connecticut Insurance Department, which stated that the law was “unnecessary” 

because the Department had “received no complaints regarding” the issue 

consumer choice in auto glass repair, Ex. 2 to Appellants’ Br., Ins. Dep’t 

Testimony, and unquestionably outweighed by the irreparable harm that Safelite 

will suffer from the loss of its First Amendment rights.  Accordingly, this Court 

should enjoin enforcement of PA 13-67 pending an expedited appeal.

ARGUMENT 

A. Seeking an Injunction Pending Appeal from the District Court 
Would Have Been Impracticable and Futile. 

The State’s insistence that “Safelite provides no reason as to why it would 

have been impracticable” to move first in the district court, Appellees’ Br. 5, is 
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wrong on the law and the facts.  As to the law, the State does not cite a single case 

suggesting that Safelite’s reasons for seeking an injunction directly from this Court 

were insufficient.  As for the facts, the short time between the entry of the district 

court’s order and the law’s effective date made a further motion in the district court 

impracticable.  See Appellants’ Br. 3 n.2 (citing Planned Parenthood of Greater 

Texas Surgical Health Services v. Abbott, 734 F.3d 406, 410-11 (5th Cir. 2013) 

(noting that moving initially in the district court was impracticable where the 

challenged statute was to take effect shortly after the district court issued its 

opinion)).  Likewise, given that the district court had just denied a preliminary 

injunction, it would have been futile to ask the same court to consider what are in 

essence the same factors to grant in essence the same relief—a temporary 

injunction pending appeal. See McClendon v. City of Albuquerque, 79 F.3d 1014, 

1020 (10th Cir. 1996) (holding that where “the district court failed to afford the 

requested relief . . . it would serve little purpose to require another application to 

the district court”) (quotation marks omitted); Chem. Weapons Working Grp. 

(CWWG) v. Dep't of the Army, 101 F.3d 1360, 1362 (10th Cir. 1996) (“When the 

district court’s order demonstrates commitment to a particular resolution, 

application for a stay from that same district court may be futile and hence 

impracticable.”).1  Accordingly, Safelite’s motion is properly before this Court. 

                                           
1 Without citing any authority or offering any substantive explanation, the State 
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B. Safelite has a Substantial Possibility of Success on Appeal. 

The State’s response on the merits fails to grapple with the central issue in 

this appeal:  Whether the district court’s decision to evaluate PA 13-67 under 

Zauderer’s rational basis standard was proper.  The State baldly asserts that 

Zauderer applies because “P.A. 13-67(c)(2) merely mandates the disclosure of 

purely factual information—the name of one non-affiliated repair shop.”

Appellees Br. 8.  But that begs the question presented—whether this forced 

disclosure constitutes the kind of factual information contemplated by Zauderer.

The State offers no justification for expanding Zauderer beyond a speaker’s own

products or services to permitting the state to require a speaker to gather and 

“disclose” information about its competitors, as PA 13-67 does.  Nor could it.

Such an extension of Zauderer is inconsistent with this circuit’s case law and 

contrary to Zauderer itself, which permitted compelled disclosure of “purely 

factual and uncontroversial information about the terms under which [the

speaker’s] services will be available.”  Zauderer, 471 U.S. at 651; see also

Milavetz, Gallop & Milavetz, P.A. v. United States, 559 U.S. 229, 250 (2010) 

                                                                                                                                        
asserts that the standard for an injunction pending appeal is materially different 
from the preliminary injunction standard.  Appellees’ Br. 5.  But the State itself 
relies on cases applying the preliminary injunction standard in support of its 
argument that Safelite is not entitled to an injunction pending appeal. Id. at 7.
Those cases would only be relevant if the two standards were substantially similar.  
In any event, the State cannot seriously claim prejudice given the substantial 
overlap between the two standards. 
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(upholding disclosures that “entail only an accurate statement identifying the 

advertiser’s legal status and the character of the assistance [it] provided”). 

Moreover, the State does not even address the fact that PA 13-67 undeniably 

restricts commercial speech by imposing a content-based trigger, thus rendering 

Zauderer inapplicable. See Appellants’ Br. 14-18.  To the contrary, just as the 

State conceded at the first oral argument, when it agreed that the statute restricts 

speech, Ex. 6 to Appellants’ Br., 12/2/13 Tr. 46:19-23, the State’s opposition 

implicitly concedes that PA 13-67 is an affirmative restriction on speech when it 

claims that the law “prevents an insurer from essentially trying to influence the 

place where your automobile gets fixed.”  Appellees’ Br. 4.  Of course, PA 13-67 

can prevent Safelite from influencing the consumer’s decision only if it restricts 

Safelite’s message to consumers.  Thus, as the State initially argued,2 Central

Hudson—not Zauderer—provides the proper standard for reviewing the law.3 See

                                           
2 The State took the position in its briefing below that Central Hudson supplied the 
proper standard of review.  See Ex. 6 to Appellants’ Br. 12/2/13 Tr. 5:11-13.  It 
was only after the initial hearing, when the Court asked the parties to consider 
whether Zauderer applied, that the State changed its view. 
3 The district court’s conclusion that PA 13-67 does not restrict speech cannot be 
reconciled with the undisputed fact that PA 13-67 is only triggered if Safelite 
chooses to affirmatively identify its own affiliates to customers.  The choice 
between either carrying the State’s message or not speaking is a restriction on 
speech.
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Sorrell, 272 F.3d at 115 (“The Central Hudson test should be applied to statutes 

that restrict commercial speech.”).   

The State’s suggestion that the district court made a “factual finding” that 

PA 13-67 does not require Safelite to provide a recommendation is baseless.  What 

the State calls a “factual finding” was a legal conclusion based on the court’s 

interpretation of what PA 13-67 required and permitted Safelite to say about its 

competitors.  See Order at 15 (reasoning that PA 13-67 did not require Safelite to 

recommend competitors because it “does not require [Safelite] to express any 

opinion at all regarding” the other shops identified and because Safelite has 

“latitude to expressly inform consumers that it does not recommend the non-

affiliated repair shop it is compelled to name”).  Questions of statutory 

interpretation are, of course, reviewed de novo. Sprint PCS L.P. v. Connecticut 

Siting Council, 222 F.3d 113, 115 (2d Cir. 2000). 

But however characterized, the identification of a competing business to a 

customer at a point in time when the customer expects and wants a referral 

communicates a message that the customer should consider patronizing the 

business identified. See Appellants’ Br. 11-12.  Indeed, the only factual evidence 

bearing on how a consumer would interpret Safelite’s identification of a non-

affiliated repair shop was the testimony that, as the State admits, “consumers often 

rely on their insurance company or its representative during the first-notice-of-loss-
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call to assist with a recommendation of a vehicle glass repair shop and for 

assistance scheduling an appointment at the shop.”  Appellees’ Br. 4 (citing 

O’Mara Decl. ¶ 10).  When Safelite is compelled to identify a competing business 

that performs the services the customer requires at that moment in time, it makes 

no difference whether or not Safelite endorses that competing business.  The fact is 

that the State is forcing Safelight to convey the message that a competing business 

is one that the customer should consider.

Indeed, the district court recognized the “risk that providing the name could 

be seen as an implied endorsement of that business” but concluded that the risk 

could be mitigated by “Safelite’s latitude to expressly inform consumers that it 

does not recommend the non-affiliated repair shop it is compelled to name.”  Order 

15.  The district court’s unrealistic suggestion does not diminish the First 

Amendment harm to Safelite but exacerbates it because “[t]hat kind of forced 

response is antithetical to the free discussion that the First Amendment seeks to 

foster.” Pac. Gas & Elec. Co. v. Pub. Utilities Comm’n of California, 475 U.S. 1, 

16 (1986).  Moreover, it also forces Safelite to convey the State’s message that the 

State believes that it is somehow inappropriate or suspect for Safelite to 

recommend its own affiliated shops.  See Appellants’ Br. 13-14.  The State has not 

even attempted to show that such an approach is consistent with the First 

Amendment, let alone that such a law is subject to mere rational basis review. 
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In light of the foregoing, and as set forth in Appellants’ opening brief, there 

is a substantial possibility that this Court will conclude that the district court 

applied the wrong standard and that Safelite will prevail on appeal.  Given the First 

Amendment interests at stake, the Court should grant an injunction pending appeal. 

C. The Relative Harms and Public Interest All Support an 
Injunction Pending Appeal. 

The State’s arguments regarding the remaining factors for an injunction 

pending appeal are equally without merit. 

First, the State’s argument that PA 13-67 will not cause Safelite to lose 

customer goodwill is both irrelevant and wrong.  It is irrelevant because the State 

concedes (as it must) that “the loss of First Amendment freedoms, for even 

minimal periods of time, unquestionably constitutes irreparable injury.”  Elrod v. 

Burns, 427 U.S. 347, 373 (1976).  And the State’s argument that there is no harm 

because Safelite already refers customers to competing shops under certain 

circumstances simply makes no sense.  Although Safelite may, at times, refer 

policyholders to an unaffiliated shop at an insurance client’s direction, compelling 

Safelite to always make such a referral will result in greater lost business 

opportunities and goodwill.  If, as the State does not dispute, Safelite suffers a loss 

of goodwill when unaffiliated shops to which it refers business provide poor 

service, then PA 13-67 will indisputably cause Safelite to suffer additional lost 

goodwill when it is forced to refer consumers to additional unaffiliated shops.  The 
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fact that Safelite has agreed to certain pricing terms and other conditions with 

certain non-affiliated shops is beside the point.   

Second, an injunction would not harm the public interest or consumers, 

despite the State’s unsubstantiated assertions to the contrary.  Appellants’ Br. 7-8.  

To be sure, it is a truism that a state has an interest in seeing that its laws become 

effective.  But if that were enough then no preliminary injunction or injunction 

pending appeal could ever be granted. Independent Living Center of Southern 

California, Inc. v. Maxwell-Jolly, 572 F.3d 644, 658 (9th Cir. 2009) (holding that 

the “abstract form of harm” from injunction of state law “is not dispositive of the 

balance of harms analysis,” otherwise “the rule requiring ‘balance’ of ‘competing 

claims of injury’ would be eviscerated” (citation omitted)), rev’d on other grounds

sub nom., Douglas v. Indep. Living Ctr. of S. Ca., Inc., 132 S. Ct. 1204 (2012).

And the nearly seven-month delay between the adoption of PA 13-67 and its 

effective date belies any suggestion of urgency or of the existence of any harm to 

consumers requiring immediate relief. 

On the other side of the ledger, “it is always in the public interest to prevent 

the violation of a party’s constitutional rights.”  Connection Distributing Co. v. 

Reno, 154 F.3d 281, 288 (6th Cir. 1998).  Thus, where “the harm to the challenger 

from denial of a stay would greatly exceed the harm to the state from its grant,” the 

issuance of a stay or injunction “does not operate as a statutory revision or 
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significantly impair democratic governance.”  Cavel Intern., Inc. v. Madigan, 500 

F.3d 544, 546 (7th Cir. 2007); see also Am. Civil Liberties Union v. Ashcroft, 322

F.3d 240, 247 (3d Cir. 2003) (noting that “the Government does not have an 

interest in the enforcement of an unconstitutional law” and the public interest is 

“not served by the enforcement of an unconstitutional law”) (citation omitted). 

Here, the State cites no evidence for its assertion that enjoining PA 13-67 

would actually harm consumers for the simple reason that no such evidence exists.  

Appellees’ Br. 8.  To the contrary, as the State conceded below, PA 13-67 is not 

required to prevent dissemination of false or misleading information.  Ex. 6 to 

Appellants’ Br., 12/2/13 Tr. 4:19-23.  And the Connecticut Insurance Department, 

in its legislative testimony, explained that PA 13-67 was “unnecessary” because 

the Department had “received no complaints regarding” the issue of consumer 

choice in auto glass repair and the issue was “not problematic for consumers.”  Ex. 

2 to Appellants’ Br., Ins. Dep’t Testimony. 

Given the First Amendment values at stake, the public interest in the 

vindication of those rights, the harm to Safelite and the absence of any harm to the 

State or consumers, the Court should grant an injunction pending appeal. 

CONCLUSION

For the foregoing reasons and the reasons stated in Safelite’s opening brief, 

this Court should grant an injunction pending appeal. 
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