
COMMONWEALTH OF MASSACHUSETTS 
 
NORFOLK, SS     QUINCY DISTRICT COURT  
       DOCKET NUMBER:  201056 CV 749 
 
 
 
DONALD COTTON, D/B/A 
VILLAGE GLASSMITH, 
      
  Plaintiff, 
   
V. 
 
 
ARBELLA MUTUAL INSURANCE 
COMPANY  
 

Defendant, 
 

 
 

PLAINTIFF, VILLAGE GLASSMITH’S  BRIEF IN SUPPORT OF ITS MOTION FOR 
SUMMARY JUDGMENT 

 
I.  INTRODUCTION 

 
 This matters concerns the failure of the Defendant Arbella Mutual Insurance Company to  

pay the full amount of the Plaintiff’s bills submitted to the defendant by the plaintiff.  From 

December 1, 2005 through October 2009, the plaintiff provided glass installations including but 

not limited to windshields and side door windows for customers who were insured by the 

Defendant and covered for glass replacement.  The Plaintiff has been in the auto glass business 

for over 30 years.   

 There are 179 separate claims as outlined in the attached breakdown (Exhibit A).  This is 

the same Exhibit that was attached to the original Complaint in this matter.  The Defendant 

failed to pay 100% of the Plaintiff’s invoice for the work performed even though, as the Plaintiff 

alleges, the amount of the charges and invoices was reasonable.  Each invoice has two main  
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charges, one is the price of the glass itself (and related parts such as moldings, adhesive…etc) 

and the second is the labor charge.  (The Plaintiff has attached one of the invoices only- Exhibit 

A)  All of the customers were insured under policies of automobile insurance which provided 

property damage coverage including glass replacement. 

 The plaintiff, operating under an Assignment of Rights executed by each and every 

customer, submitted bills and records to the defendant for payment after installation of the glass  

on the insured vehicles.  (Exhibit B is just one of the Assignments involved in this matter but is 

representative of all of the Assignments)   The Defendant failed to pay the Plaintiff’s bills in full, 

even though the amounts of the charges were reasonable and covered under the policies.   

 The Assignment Provides, in relevant part the following: 

 I assign all rights and interest which I may have …to The Village Glassmith…and my 
 unequivocal assignment of rights I may have against my insurer to satisfy the payment of 
 this service…Insured also hereby agrees that if for any reason Insurer shall fail to pay 
The  Village Glassmith any or all of said sum or money at the cost of repair or replacement, 
 insured shall pay The Village Glassmith such sum or balance remaining unpaid not to 
 exceed $1,000.00.   
 
 Accordingly, the insured/customer agreed and was put on notice that if The Village  
 
Glassmith was not paid in full by their insurance company; the customer was liable for any  
 
balance due.   The parties have been asked by the Court to file cross Motions for Summary  
 
Judgment.  
  
II. ARGUMENT 
 
a. Summary Judgment Standard 
 
 Summary Judgment shall be granted when there are no material facts in dispute and the 

moving party is entitled to judgment as a matter of law.  Cassesso v. Commissioner of 
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Correction, 456 N.E. 2d 1123, 1125 (Mass. 1983); Community National Bank v. Dawes, 340 

N.E. 2d 877 (Mass. 1976); Mass. R. Civ. P. 56(c).   

 The moving party bears the burden of affirmatively demonstrating the absence of a 

triable issue and, thus, that the moving party is entitled to judgment as a matter of law.  Pederson 

v. Time, Inc., 532 N.E. 2d 1211, 12143 (Mass. 1989).  The burden of the party moving for 

summary judgment may be met by either: (1) submitting affirmative evidence that negates an 

essential element of the opponent’s case; or (2) “by demonstrating that proof of the element is 

unlikely to be forthcoming at trial.”  Flesner v. Technical Communications Corp., 575 N.E. 2d 

11017, 1110 (Mass. 1991); Kourouvacilis v. General Motors Corp., 575 N.E. 2d  734, 740 

(Mass. 1991).   

 In other words, a moving party meets his burden by showing that the opposing party has 

no reasonable expectation of proving an essential element of his or her case:  “To be successful, 

a moving party need not submit affirmative evidence to negate one or more elements of the other 

party’s claim.”  Id. At 716, 

 Once the moving party establishes the absence of a triable issue, the party opposing the 

motion must respond and allege specific facts tending to show the existence of a material fact.   

Pederson v. Time, Inc. 532 N.E. 2d 1211, 1213 (Mass. 1989); Celotex Corp. v. Catrett, 477 U.S. 

317, 322 (1986).   

 Furthermore, if a party “fails to make a showing sufficient to establish the existence of an 

element essential to that party’s case, and on which that party will bear the burden of proof at 

trial, “ then Rule 56 of the Massachusetts Rules of Civil Procedure mandates the entry of 

summary judgment in favor of the moving party. 

b. There is no clear standard on handling claims involving auto glass only   
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 The Standard Massachusetts Automobile Policy (Exhibit C) provides in relevant part 
under Part 9-Comprehensive:  
 
 “Under this part, we will pay for direct and accidental damage.  We consider  
 glass breakage when not involving other collision loss.….to be Comprehensive.” 
 
 Further, under General Provisions and Exclusions Number 11 of the Standard 

Massachusetts Automobile Policy, it provides that: 

 Under Collision, Limited Collision and Comprehensive, (Parts 7,8 and 9), you must 

 allow us to have the auto appraised after a collision or loss.”    

 There is little or no other language contained in the policy as to how auto glass claims are 

to be handled.  There is no stated standard.   While the auto policy provides that the customer 

must allow the auto insurance company to appraise a loss under comprehensive coverage, if the 

claim involves glass only, it is handled entirely differently.  An appraiser is never assigned and 

an estimate to repair or replace the glass is not generated. 

 The Defendant is basically in agreement that there is no clear standard here.  The 

Defendant attempts to draw an analogy with how collision and comprehensive claims relating to 

physical damage to an insured’s vehicle are handled and cites 211 C.M.R. 123.00 (Direct 

Payment of Motor Vehicle Collision and Comprehensive Coverage Claims and Referral Repair 

Shops Programs). (Exhibit D)    The Defendant, in reliance on 211 C.M.R. 123.00 states that 

“glass claims are no different than other collision and comprehensive claims relating to physical 

damage caused by a collision loss.” (Defendant’s Memorandum page 12).   This is false.   

 211 C.M.R. 123.00 is inapplicable to claims that involve glass only.   Glass claims are a 

handled completely differently than collision and comprehensive claims related to physical 

damage as a result of a collision loss.   The Direct Pay Plan was promulgated in an attempt to 

control the cost of claims.  The thought was that if payments are made directly to an insured, 
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there would be more incentive to shop around and find a registered shop who would be willing 

to perform the work for the amount calculated by a licensed appraiser. At the very least, 

everyone would know at the outset, (the insured, the repair shop and the insurance company) 

exactly how much a repair would cost because an appraisal and estimate would be prepared.   

 The Direct Pay Plan also allows auto insurance companies to enter into contracts or 

agreegements with auto repair shops to be a referral shop if the shop agrees to perform the 

repairs on referred claims for the amount of the appraisal and without delay.    A list of all 

registered shops is sent to the consumer/claimant along with the appraisal and check.  There is, 

however, an asterisk next to the name of each preferred shop indicating a “preferred shop”.  211 

C.M.R. 123.06(2)(a).  These “preferred shops” in turn inevitably receive more referrals from the 

auto insurance company.   

 As a result, there is an agreement or contract between the shop and the auto insurance 

company.  There is consideration given.  If a repair shop agrees to accept the agreed upon 

reimbursement rates based on the appraisal that is generated, then it is deemed a “preferred 

shop” and will receive more business through referrals.   That is not the case here.  There are no 

“referral” glass shops.  There are no “preferred” glass shops.  There is no consideration given to 

glass shops who accept the unilaterally set reimbursement rates by the auto insurance company.  

There is no dispute resolution procedure. There is no appraisal. 

 Further, there are several provisions in the Direct Payment Plan regulations to protect 

consumers and to preserve free enterprise.   Before a Direct Payment Plan can be approved by 

the Commissioner of Insurance, the proposed plan must include, among other things: 

 -an offer to pay every claimant directly for the comprehensive, collision or limited 
 collision loss,  less any deductible based on a licensed appraisal (211 C.M.R. 123.05(1)) 
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 - each claimant shall receive, with the appraisal and direct payment check, a repair 
 certificate form that contains an explanation of the claimants rights, a certification that 
the  work was performed and identification of the repair shop who performed the work and  
 
 an agreement that the claimant will allow the insurer to re-inspected (211 C.M.R. 
 123.05((3)(a)-(d))  
 
 -a detailed procedure as to resolve consumer disputes, including arbitration (211 C.M.R. 
 123.05 (4)(a)-(c). 
 
 -that an insurer cannot require a claimant to have repairs made at any specific repair  
 shop 211 C.M.R. 123.06 (1) 
 
 -provide the claimant with a list of at least 5 registered repair shops in the geographic 
 region 
 
 -detailed disclosures to the claimant/consumer that provide that he/she may elect to 
 accept the direct payment plan or may choose not to accept the plan and choose to pursue 
 the claim without regard to the plan.  211 C.M.R. 123.07 (1). 
  
 -detailed disclosures that the claimant may choose to have repairs done at any repair 
shop,  whether or not the shop is an insurer’s referral shop 123.07(2) 
 
 As a result, there is a comprehensive and detailed procedure with regard to how physical 

damage claims related to a collision, limited collision and comprehensive are handled.  There is 

no comprehensive and detailed procedure or regulation as to how glass claims should be 

handled.  Glass claims are handled in a completely different way.   The rate sheets for glass 

replacement that Arbella would periodically set were not sent to its insureds.  The insured was 

unaware as to how much Arbella was going to pay for glass replacement.  An appraisal or 

estimate was never generated.   All the insured knew was that they paid for glass replacement 

coverage, under Comprehensive Coverage and the insured had their glass replaced.  

Accordingly, any analogy to 211 C.M.R 123.00 is inapplicable to a claims involving glass only, 

as is the case here.   
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 In the typical glass replacement scenario, an auto glass company replaces the glass in a 

customer’s car and sends the invoice to the customer’s auto insurance company.  The insurance 

company then sends a check to the glass company in the amount it wishes to pay, which is  

usually less than the amount of the invoice.  This is known in the industry as a “short pay”.  The 

glass company is then left to attempt to recover the balance of their invoice they are owed. 

 In this case, Village Glassmith billed Arbella Mutual Insurance Company for work it had 

completed on various vehicles insured by the Defendant from 2005 through 2009.  Arbella, 

rather than pay Village Glassmith the amount listed on the invoice, remitted a lesser amount 

according to the Arbella’s self-determined reimbursement rate for the cost of the glass and the 

labor.   

It should be noted that in other areas of the standard Massachusetts Automobile Policy, 

namely provisions for the payment of medical bills, and related statutes (G.L. C.90 section 34M), 

the standard is reasonableness.   The inquiry in those types of cases is whether the medical 

treatment was reasonable and necessary and was the amount charged by the medical provider 

reasonable.   One would assume that that is the standard applicable here, but it is not clearly 

stated.    

The Massachusetts Standard Auto Policy 7th Edition (Exhibit C) does provide the 

following language under General Provisions and Exclusions, Part 11 “Repair and Payment 

After a Collision or Loss; If We Disagree on the Amount of Damage (Parts 7,8 and 9”): 

“Sometimes there may be a disagreement as to the amount of money we owe for losses or 
 damage to an auto.  If so, the Massachusetts law provides for a method of settling the 
 disagreement.  Either you or we can, within 60 days after you file your proof of loss, 
 demand in writing that appraisers be selected.  The Appraisers then follow a procedure 
set  by law to establish the amount of damage.” 
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This provision has never been applied to claims for auto glass only.  It has only been 

applied to collision losses and other comprehensive claims that involve more than just glass 

replacement. 

Further, under Part 9 - Comprehensive, of the Standard Massachusetts Auto Policy it 

provides that “We will pay for each loss up to the actual cash value of the auto or any of its parts 

at the time of the loss.”    

As a result, we are proceeding under the assumption the standard is reasonableness.  

Accordingly, if the amount the Plaintiff is invoicing the Defendant for glass replacement, 

including his labor rate, is reasonable, then the liability of Arbella to pay the Plaintiff’s invoice 

in full is triggered.    

When interpreting terms, the Legislature has directed the courts to make reference to the 

common usage of the terms G. L.  C. 4,  sec. 6.    Black’s Law Dictionary defines reasonable as 

“fair, proper, just, moderate … not immoderate or excessive.”   The courts in the  

Commonwealth have specifically stated that reference can be made to guides such as dictionaries 

in order to determine common and approved usage of language.  Oxford v. Oxford Water Co., 

391 Mass. 581, 587 (1984).    

 As a result, if the Plaintiff’s invoices and his labor rate are fair, proper, just and moderate, 

then Arbella is liable to pay its’ invoices in full.  The Plaintiff stands ready to prove that the 

amount of his invoices were clearly reasonable and has attached his Affidavit in Support.  

c. The Amount of the Plaintiff’s Invoices are Based on the NAGS Published 
List Price    

 
 NAGS stands for National Auto Glass Specifications.  It’s website states: National Auto 

Glass Specifications publishes the information that auto glass professionals rely on all day, 

every day.  NAGS (which is now owned by Mitchell International) is the industry standard for 
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publishing and providing updated information on the suggested price of any particular piece of 

auto glass based on the year make and model of the vehicle.  It suggests the actual list price 

which an auto glass installer should charge for a particular piece of auto glass.  NAGS, in 

addition to providing the current amount of the suggested list price, also outlines the estimated 

amount of time it will take to install a piece of glass based on the year, make and model of the 

vehicle.  NAGS does not provide or suggest the labor rate that should be charged.  The 

information is updated 3-4 times a year. 

 The NAGS list prices and labor times are relied on not just by auto glass companies, but 

by auto insurance companies, appraisers, and auto dealerships.  Thomas Deacon, the Material 

Damage Team Leader and the Supervisor of the Glass Unit at Arbella from 2005-2009, has 

testified that the information provided by NAGS is widely accepted and relied upon in the auto 

glass and auto insurance industries.  (Deacon Deposition, Pages 9-13) 

 The amount the Plaintiff invoiced the Defendant was based on the suggested price 

published by NAGS at the time of the installation.  In fact, the Plaintiff invoiced the exact 

amount suggested and published by NAGS for the glass installed.   In addition, the Village 

Glassmith charged a labor rate of $60.00 per hour and used the estimated labor time published by  

NAGS when calculating a labor charge.  So if NAGS indicated it should take 1.5 hours to install 

a particular piece of glass, the Plaintiff’s labor charge would be $90.00. 

 The amount of the plaintiff’s invoices for the price of the glass and the amount of time to 

install, was based on the well respected and widely recognized NAGS published rates.  Clearly, 

this is evidence of reasonableness.  If the Plaintiff is charging what NAGS suggests at the time, 

clearly the charges are fair, proper, just and moderate.  
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 The Plaintiff has always charged a labor rate of $60.00 per hour.  This rate is based on his 

34 years experience installing auto glass.  The Plaintiff stands ready to testify that his rate is 

commensurate with other glass installers and with auto body repair shops. 

 Arbella’s position is, in effect, that the Plaintiff’s invoices are unreasonable.  They claim 

that the prices which Arbella “agreed” to pay for glass replacement and labor were the “fair  

market rates” determined from three sources; the current NAGS pricing, informal surveys of the 

market and regulations by the Division of Insurance.  (Defendant’s Answers to Interrogatories  

Number 2)  Each year, Arbella would unilaterally establish what they wished to pay for auto 

glass installation.  Again, their pricing structure relied on the NAGS list price.   

 For instance, in 2005, Arbella decided that it would pay 100% of the “NAGS List Price”.   

However, Arbella decided that they would only pay a labor rate of “$25.00 Flat Plus $30.00 per 

NAGS hour”.   The labor rate, set unilaterally by Arbella, was the same for a teenage kid who 

opened up a brand new glass shop as it was for a man with 34 years of experience installing auto 

glass.   As Thomas Deacon acknowledged at his deposition, experience did not matter.  “What 

mattered was the amount that was paid out on a job…”. (Deacon Deposition page 27)   This is 

the basis for the balances owed to the Plaintiff in 2005 through l November 15, 2005. 

 On November 15, 2005, six months after Arbella indicated it would pay 100% of the 

NAGS List Price, it decided that it wanted to increase their profits.  Consequently, Arbella 

reduced the reimbursements for glass installations and labor rates.  Arbella’s new rates, effective 

November 15, 2005 were “NAGS List Price LESS 8%” and labor rates of “$35.00 per NAGS 

Hour”.   Mr. Deacon testified that he does not remember if he actually proposed an 8% decrease 

or whether his recommendation was higher or lower. (Deacon Deposition page 32).   Mr. Deacon 
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testified that he actually does not know why the amount of the reimbursement was reduced.  

(Deacon Deposition page 33-34).  The rates remained the same for the year 2006.   

 In 2007, Arbella unilaterally decided that they again wanted to reduce the amount of the 

allowance for glass installations.  Effective April 1, 2007, Arbella new allowance was “NAGS 

List Price Less 15%.” And a labor rate remained at $35.00 per NAGS hour.  Again, Tom Deacon 

testified at his deposition that this change was because of “changes in the market”.  (Deacon 

Deposition page 43).  Again, he did not know if this was the actual amount he recommended.  

(Deacon Deposition page 44)  He did not know whether the change was based on the NAGS 

suggested price increasing or based on hearsay conversations with T.P.A.’s (Deacon Deposition 

Page 44).   

 Six months later, Arbella further reduced the amount of the allowance.  Effective October 

15, 2007, the new rates were “NAGS List Price Less 20%”.   The labor rate remained 

unchanged.  Tom Deacon was asked at his deposition if the NAGS list price played more of a 

role in that reduction as opposed to what he was hearing in the market.  His response was “I 

don’t know the answer to that” (Deacon Deposition page 46).  Incredibly, Arbella constantly 

reduced the  

amount of the payments for glass installation and the person who was in charge of glass claims 

and the person who set the reimbursement rates for glass claims does not know exactly why the 

reductions were made. 

 In 2008, Arbella reduced the allowances again effective August 25, 2008.  Their new 

price structure was “NAGS List Price Less 25%”.    Labor rate remained at $35.00 per NAGS 

hour.  Again, Mr. Deacon is unable to testify as to why the reduction was implemented.  He was 

unable to say if it was based on the NAGS price increasing or what the market was doing. 
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(Deacon Deposition page 48-49).  He was unable to justify why the amount was 25%. (Deacon 

Deposition page 48).  Mr. Deacon was even asked if he could have recommended a lesser 

reduction of  NAGS Less 20%.   He responded “I could have” (Deacon Deposition Page 48) 

 Lastly, in 2009 Arbella’s new glass reimbursement amount was “NAGS List Price Less 

32%”.   The Labor rate remained the same.  Again, Mr. Deacon is unable to specifically 

substantiate as to why the amounts were decrease. He was unable to explain why the amount was 

set at “NAGS Less 32%.”    

 At his deposition, Thomas Deacon testified that he was the one who made the initial 

decision as to what Arbella was going to pay for glass installations and labor rates.  (Deacon 

Deposition pages 27-28.)  Mr. Deacon’s decision was based, in part, on hearsay conversation 

with Third Party Administrators (T.P.A.’s).  These T.P.A.’s were constantly soliciting Arbella to 

take over and handle all of their auto glass claims.    These T.P.A’s would make proposals to 

Arbella and allegedly indicate what the market was doing with regard to auto glass.  The hearsay 

information provided by these T.P.A’s played a factor in Mr. Deacon’s decision to reduce the 

allowances for auto glass reimbursement.  (Deacon Deposition Page    ).   

 The Plaintiff’s reliance on the NAGS suggested pricing is clear evidence of 

reasonableness.  In the alternative, Arbella cannot justify its recommended allowances.  The 

information used to make the reduced allowances is based on hearsay.  It was based on an 

“informal survey”. This informal survey was based on oral conversations which are hearsay 

evidence.   As Mr. Deacon admitted, there is not one piece of paper to support Arbella’s 

pricing allowances for glass installation for the years 2005 through 2009. (Deacon Deposition 

page 53.)  All information that supported Arbella’s pricing of glass installations from 2005 

through 2009 was based on oral conversations with third parties. (Deacon Deposition page 53).  
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Further, the Defendant has failed to submit an Affidavit from anyone at Arbella in support of its 

position.  As a result, the Defendant has not produced any evidence that the amo9unts of their 

reimbursements were fair and reasonable.   

 In addition, the Plaintiff stands ready to testify that most other Massachusetts auto 

insurance companies paid the full amount of the Plaintiff’s invoices for the same time period.  

Again, the Plaintiff’s invoices submitted to other Massachusetts auto insurers was based solely 

on the NAGS published prices.  

 Unlike most industries, Arbella’s reimbursement rates went down each year.  Arbella’s 

unilateral reimbursement rates were as follows for 2005-2009 (Exhibit E): 

Date   Price of glass    Labor  

2/2/805  NAGS LIST PRICE     $25 Flat Plus $30.00 per NAGS hour 

11/14/05  NAGS LIST PRICE LESS 8% $35.00 PER NAGS HOUR 

4/1/07   NAGS LIST PRICE LESS 15% $35.00 PER NAGS HOUR 

10/15/07  NAGS LIST PRICE LESS 20% $35.00 PER NAGS HOUR 

8/25/08  NAGS LIST PRICE LESS 25% $35.00 PER NAGS HOUR 

6/1/09   NAGS LIST PRICE LESS 32% $35.00 PER NAGS HOUR 

d. The Defendant Asserts the Plaintiff Accepted their Rates  
 

 Arbella periodically sent out notices to auto glass installers informing them of price 

changes for auto glass and labor rates.  Arbella notified the glass companies what they there 

willing to pay for glass installation and labor rates simply by enclosing a notice in a payment to 

glass installers at or near the date of the price change.    A glass installer would not be aware of 

any price change until it had done a glass job for an insured of the Defendant and received a 
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check from them with the new rates enclosed.  The new rates were not faxed.  The new rates 

were not sent by certified mail.  

 The Defendant asserts that “Arbella’s obligations to its insureds were met on each claim 

when it paid the Plaintiff on behalf of its insured the amounts it had advised the Plaintiff it would 

pay for glass.  The insured’s obligation to the Plaintiff in each case was extinguished when the 

Plaintiff-without reservation- deposited Arbella’s checks into his business checking accounts.”  

(Defendant’s Memorandum Page 10.)   This argued is flawed in several respects.  First, the 

Defendant’s argument, in essence, is that these notices were offers to enter into a unilateral 

contract made by Arbella.  If a glass installer performed a job for an insured of Arbella, the glass 

installer in essence “accepted” their offer.   

 It is well established that in order to form a unilateral contract, acceptance must be 

unequivocal and comply exactly with the requirements of the offer.  David Tierney, Jr., Inc. v. T. 

Wellington Carpets, Inc., 392 N.E. 2nd 1066 (1979).   Substantial variation in contract terms 

incident to a purported acceptance is not binding acceptance but a “counter offer”.  

Massachusetts Housing Finance Agency v. Whitney House Associates, 636 N.E 2nd 1378, 37 

Mass. App. Ct. 238 (1994). 

 Even if these notices constituted offers to enter into a unilateral contract, The Village 

Glassmith rejected them when it performed the installation and invoiced Arbella for an amount 

completely different from what Arbella was offering.  The Plaintiff’s invoice for the cost of the 

glass was based on 100% of the NAGS suggested price and his labor rate was based on his 34 

years of experience in the auto glass business.  As a result, the Plaintiff did not “accept” their 

offer to enter into a unilateral contract.  Moreover, the Defendant has even admitted that there  
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was no contract between the Plaintiff and the Defendant.  In its answers to Interrogatories, the 

Defendant Number 2, the Defendant provides “at no time has the Plaintiff had a contract with 

Arbella. (Deacon Answers to Interrogatories, Number 2)  

 Although the issues raised in this action have never been addressed in this jurisdiction, a 

case decided last year, in the 8th Circuit Court of Appeals, specifically addressed many of the 

exact same issues raised here.  Alpine Glass, Inc. v. Illinois Farmers Insurance Company, et al, 

U.S Court of Appeals, 8th Cir (2011) (Attached as Exhibit H)   In Alpine, a similar case 

involving short pays by an auto insurance company to a glass installer, the Court concluded that 

even if blast faxes from the insurer containing the current price lists constitutes “offers” to enter 

into unilateral contracts, Alpine rejected the offer when its actions failed to conform to the terms 

of the “offer”.  The Court held that the mere performance of auto glass installations on vehicles 

owned by insureds of the Defendant did not constitute acceptance because the terms of the 

purported offer were not conformed with, namely the price listed and the amount invoiced were 

different than the “offer” made.   

 The issue in the Alpine case is the exact same issue here.  The Plaintiff never “accepted” 

Arbella’s offer as evidenced by the invoiced amounts which were vastly different from the “offer 

made”.   What’s more revealing is that Arbella does not even know if the Plaintiff in fact ever 

received their notice.  Mr. Deacon confirmed that in his deposition. (Deacon Deposition page 

46).   The pricing notices were not sent out certified mail. The notices were not sent by mass 

mailing to all glass companies when a new rate was implemented.  (Deacon Deposition page 20). 

The Plaintiff, in his attached Affidavit states that he does not believe he received many of these 

notices. 
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 In addition, the Plaintiff stands ready to testify that from 2005 through 2009, he made 

numerous telephone calls to Arbella to dispute and protest the amount of the reimbursements for 

glass and labor.  He told Arbella he would not accept their prices and labor rates.  Tom Deacon 

admitted during his deposition that spoke directly with the Plaintiff on a few occasions from 

2005 through 2009. (Deacon Deposition page 15).   Although Mr. Deacon could not recall the 

exact substance of the conversations, he admitted that it “probably” dealt with the issue of 

pricing and labor rates (Deacon Deposition page 15).   

 Secondly, with regard to glass claims, the Defendant’s contract with their insured (the 

Massachusetts Standard Auto Policy) provides that “[w]e will pay for each loss up to the actual 

cash value of the auto or any of its parts at the time of the loss.”  (Standard Auto Policy Part 9) 

The Defendant has failed to show that it paid the actual cash value of the glass parts at the time 

of the loss.   The Standard Policy does not state that Arbella will pay the labor rate it unilaterally 

determines to pay for glass claims.  The Standard Policy does not provide that that Arbella will 

pay the NAGS list price minus a discount they unilaterally set.  The Standard Policy does not 

provide that Arbella will pay glass claims based on the amount that their preferred glass shops 

accept.    

 As a result, it is clear that the Plaintiff did not “accept” Arbella’s ”offer”.  The Plaintiff’s 

invoices were not based on the Defendant’s “offer” and he actually did call Arbella on numerous  

occasions to protest and dispute the prices and rates.  He specifically told Arbella he would not 

accept their prices and labor rates. 

 

 III. CONCLUSION 

 The amount of the plaintiff’s invoice for the price of the glass was based on the well  
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accepted rates established and published by NAGS.  To the contrary, Arbella’s rates were based 

on hearsay conversations. They do not have one piece of paper to support their reductions.  The 

alleged source of the information with which they based their prices on was from Third Party 

Administrators who were constantly soliciting Arbella to handle their auto glass claims.  If 

Arbella is unable to document and support its reimbursement amounts, it is the Plaintiff’s 

position that equates to a unfair and deceptive claim settlement practice. 

 The Plaintiff never accepted Arbella’s “offer” to enter into a unilateral contract.  In fact, 

the Plaintiff called Arbella and invoiced Arbella the amount he deemed reasonable.  In further 

support, the Plaintiff has attached the affidavit of the Plaintiff, Donald Cotton.   

 

 WHEREFORE, The Plaintiff asks that this Court enter Judgment in its favor and award 

costs, attorney’s fees and treble damages as provided under G.L. C. 93A and C. 176D. 

 

 

     ATTORNEY FOR PLAINTIFF,    
     LAW OFFICES OF ROBERT D. AHEARN, P.C. 
       
 
 
     By____________________________ 
          Robert D. Ahearn 
      BBO # 556902 
      15 Cottage Avenue, Suite 202 
      Quincy, MA 02169 
      617-773-8890 


