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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 
RUDOLPH A. KARLO, MARK K. 
MCLURE, WILLIAM S. CUNNINGHAM, 
JEFFREY MARIETTI, DAVID 
MEIXELSBERGER, BENJAMIN D. 
THOMPSON, and RICHARD CSUKAS, on 
behalf of themselves and all other similarly 
situated, 
 

Plaintiffs, 
 
vs. 

 
PITTSBURGH GLASS WORKS, LLC, 
 
                          Defendant. 

)
)
)
)
)
)
)
)
)
)
)
)
)
)

    
   Civil Action No. 10-1283 
 
 
 
 
   Judge Nora Barry Fischer 
 
   
 
 
  ELECTRONICALLY FILED 
    
    

 
MEMORANDUM OF LAW IN SUPPORT OF PLAINTIFFS' MOTION TO 
COMPEL DEFENDANT TO RESPOND TO PLAINTIFFS’ SECOND SET 

OF INTERROGATORIES  AND TO PRODUCE ALL DOCUMENTS 
RESPONSIVE TO PLAINTIFFS’ SECOND SET OF INTERROGATORIES 
AND THIRD SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS 

DIRECTED TO DEFENDANT  
 
 

INTRODUCTION 
 

 Plaintiffs, Rudolph A. Karlo, Mark K. McLure, William S. Cunningham, 

Jeffrey Marietti, David Meixelsberger, Benjamin D. Thompson, and Richard 

Csukas, on behalf of themselves and all others similarly situated, (collectively, 

“Plaintiffs”), respectfully submit this Memorandum of Law in support of their 

Motion to Compel Defendant to Respond to Plaintiffs' Second Set of 

Interrogatories and to Produce all Documents Responsive to Plaintiffs' Second Set 

of Interrogatories Directed to Defendant (the "Motion").  Defendant has failed to 

fully and completely respond to Plaintiffs' Second Set of Interrogatories or to 

produce any documents responsive the Plaintiffs’ Second Set of Interrogatories and 
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Third Set of Requests for Production of Documents concerning the October 2011 

RIF by PGW, without any valid justification. Plaintiffs are now forced to pursue 

relief in this Court pursuant to Local Rule 26.1 and Rule 37(a) of the Federal Rules 

of Civil Procedure.1 

I. FACTUAL BACKGROUND 

a. Kohlberg's Restructuring of PGW and Discriminatory RIFs 

This is an age discrimination action and retaliation case brought pursuant to 

the Age Discrimination in Employment Act, 29 U.S.C. § 621, et seq (the 

“ADEA”), and the Older Workers Benefit Protection Act (the “OWBPA”), 29 

U.S.C. § 626(f), arising from the termination of Plaintiffs' employment as part of  

Reduction in Force (RIF) by Defendant on March 31, 2009.  The RIF was driven 

by the desire of Kohlberg & Co. management to reduce employee headcount.  

During the time that PPG Industries, Inc. owned the Automotive Glass Division 

before it was acquired by Kohlberg & Co., RIFs were conducted using clearly 

defined, written corporate RIF Guidelines which employed distinct rating and 

ranking criteria to select employees for termination based upon their past 

performance.  Remarkably, after the  acquisition by Kohlberg & Co. in the LBO, 

new management jettisoned those performance-based standards and directed a 
                                                 
1 In Plaintiffs' Second Set of Interrogatories and Third Set of Requests for Production of 
Documents, Plaintiffs also requested information related to Kohlberg's financial information, as 
well as the compensation of the PGW management team.  Quite to Plaintiffs' surprise, PGW wholly 
objected to those interrogatories and the requests for the production  as overbroad and irrelevant, or 
objected because some questions related to those topics were asked during the course of Jim 
Wiggins' deposition, ignoring the fact that Wiggins' testimony related to those matters was based on 
his memory, and for the most part, was not responsive, or was vague and imprecise. However, as 
directed by the Court order at the  status conference on February 23, 2012, it was determined that 
Plaintiffs should only brief the issues related to the October 2011 RIF. [Doc. 157, 155]  Therefore, 
Plaintiffs will address only issues related to the October 2011 RIF in this motion.  Plaintiffs fully 
reserve their right to file a separate motion to compel PGW to respond to Plaintiffs interrogatories 
related to Kohlberg's financial information and compensation of the PGW management team, and to 
produce responsive documents. 
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select group of senior managers to make wholly subjective, entirely undocumented 

determinations as to which employees would be terminated. Kohlberg directed that 

the termination decisions were to be based upon the employees’ perceived 

“adaptability,” with no oversight by HR or the legal department to guard against 

discrimination.  The complete absence of any objective rating or ranking criteria, or 

documentation of the rationale for the individual termination decisions, or any 

oversight by HR or the legal department, permitted managers to discriminate 

against older workers, with increasingly disparate impact as the employees’ ages 

advanced beyond 50.   

PGW’s predecessor, PPG Industries, had in place a company-wide system 

for conducting RIFs among its salaried employees, since at least October 31, 2000.  

The PPG RIF Guidelines, which were prepared centrally by PPG’s corporate 

Human Resources (“HR”) Department and its in-house Legal Department, recited 

an extensive process and set of defined procedures for selecting employees for 

termination in a RIF.  See id.  The RIF Guidelines include the mandated application 

of a set of evaluation criteria, known internally at PPG as the “Success Factors,” 

which factors were also used to evaluate employees in their annual performance 

reviews.  See id.  When applied as described in the RIF Guidelines, the application 

of the Success Factors essentially acted as a ranking process, which relied upon 

numerical ratings derived from documentation of employees’ historical 

performance in their annual performance reviews and their receipt of various levels 

of performance-based incentive compensation.  See id.    
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However, after Kohlberg acquired the PPG Automotive Glass Division, it 

immediately embarked upon a program of restructuring the company by 

conducting reductions in force, the first of which occurred on December 19, 2008, 

and the second of which occurred on March 31, 2009.  Kohlberg scuttled the PPG 

RIF Guidelines and the application of any objective standards in conducting the 

March 2009 RIF, which is the subject of this action.  Instead, it orchestrated a 

secretive process for deciding which employees were to be terminated that was 

based solely upon the unchecked discretion of a small group of senior managers 

operating at CEO Wiggins’ direction.  In deciding which employees to terminate, 

no credit was given to the employees’ historical performance ratings or length of 

tenure within the organization.  The senior managers were given no EEO training, 

and HR exercised no oversight over any aspect of the process.  HR also failed to 

perform any disparate impact analysis of the RIF.  Instead, at the direction of 

Wiggins and Kohlberg & Co., employees were selected for termination based upon 

their perceived “adaptability,” a factor closely linked with age.  

This standard-less evaluation practice resulted in the termination of 

approximately over 100 employees,  a disproportionate number of whom were over 

50.  Plaintiffs have asserted that PGW’s policies and practices, including the 

abandonment of the RIF Guidelines and any objective performance evaluation 

criteria, have operated to adversely affect older PGW employees during Kohlberg’s 

corporate “downsizing” initiatives. See Proposed Second Amended Complaint, 

Doc. 87-2. Plaintiffs have pled both disparate treatment and disparate impact 

theories of liability, as well as a pattern-or-practice theory based on the pattern of 
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PGW’s termination of older workers in numbers comparatively and significantly 

greater than that of younger workers.  See id.  See also Plaintiffs’ EEOC charges, 

Doc. 54-1.  Two of the Plaintiffs, who were hired back after the RIF to work at the 

PGW facilities for lesser compensation, have also asserted claims for retaliation 

based upon egregious misconduct by PGW. Those Plaintiffs were terminated, for 

the second time, shortly after they resisted the repeated and overt urgings of various 

senior managers, in coded language,  to withdraw their EEOC charges.  

b. Wiggin's Revelations About Reform Efforts and the More Recent 
RIF 

 
Plaintiffs learned during the course of discovery that PGW conducted 

another RIF in October 2011 in which approximately 80 workers were terminated.2 

See e.g.,  Ex. E, Wiggins depo., p. 53.   Plaintiffs elicited astonishing admissions 

from PGW's CEO and Kohlberg principal, Jim Wiggins, at his deposition last 

Thursday  concerning noteworthy differences  between the recently adopted RIF 

procedures and the ones which gave rise to this lawsuit. With the recent RIF, 

Wiggins admitted that a number of critical "reforms" had been adopted,  as a 

consequence of the influence of Robert McCollough, the present Director of 

Human Resources. Those reforms stand in sharp contrast to the procedures utilized 

in the March 2009 RIF by Kohlberg and its RIF consultant, Kevin Cooney, who 

served in the role of Interim Director of Human Relations before the installation of 

Mr. McCollough.  Wiggins remarkably admitted that "our [previous] reductions in 

force were not based on performance." See Ex. E, Wiggins depo., p. 87. This was 

                                                 
2 Plaintiffs’ reference in the discovery requests to a “2010 RIF” was a typographical error, as 
Plaintiffs actually seek information relating to a reduction-in-force that took place in October 2011.  
Defendant was aware of the typographical error and recognized that Plaintiffs are requesting 
information related to the reduction-in-force which occurred in October 2011.  
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because the annual performance evaluation system that had been in place for 

decades at PPG went "into a limbo state" after Kohlberg acquired the organization.  

See Ex. E, Wiggins depo., pp. 84-85.  Wiggins reluctantly admitted that it was 

unfair not to have such basic performance evaluation system in place when the 

March 2009 RIF was done: 

Q. Would it not be important to have some measure to evaluate the 
comparative performance of the employees, particularly the 
employees who had been with the organization for a number of 
decades, to make sure they were given fair consideration for 
retention in the reduction in force process?  

 
A. I would say that would be true for all employees.  
 
See Ex. E, Wiggins depo., p. 85. 
 
For the 2011 RIF, as part of its reform efforts, the company reinstated an 

annual performance evaluation system that was used to decide who should and 

should not be terminated.  The performance evaluation system was put in place 

about year ago by Mr. McCollough.  See Ex. E, Wiggins depo., p. 86.  The new 

evaluation process "is a system of skill sets and accountabilities for each position 

by our supervisors [which] rate our individuals in terms of job performance," 

which Wiggins believes is evolving into a "fair and objective system for measuring 

and evaluating employee performance."  See Ex. E, Wiggins depo., pp. 85-86.   

 Unlike the March 2009 RIF, a disparate impact analysis was performed.  

See Ex. E, Wiggins depo., pp. 50, 51, 53.  Wiggins disclosed  that the disparate 

impact analysis took the form of "a series of analys[e]s about our workforce in 

general and in terms of age… . And then connected to that was an analysis of the 

population of those that would be involuntarily terminated."  Id.  Wiggins proffered 
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no explanation, however, as to why  such an analysis was dispensed with  in the 

March 2009 RIF.  Rather, he could only   observe that "we left those [termination] 

decisions to the managers…"   Ex. E, Wiggins depo., p. 125. Wiggins was not 

permitted by his counsel to disclose the outcome of the disparate impact analysis.    

Ex. E, Wiggins depo., p. 54. 

Wiggins did not specifically recall the nature of the other reforms that 

McCollough instituted.3  In the 2011 RIF, it is believed that PGW reinstituted 

written RIF guidelines, in some form, that had been in place before their 

abandonment by Kohlberg in the earlier RIF.  Unlike the March 2009 RIF, it is 

obvious from Wiggins' above-recited testimony that PGW employed objective 

rating and ranking criteria, in some form, based upon the reinstitution by PGW of 

an annual performance evaluation system. It is therefore highly likely that PGW 

documented the bases for the terminations in the 2011 RIF, unlike the March 2009 

RIF.  These issues are relevant to many of the core issues in this case relating to the 

mishandling of the March 2009 RIF.  

Plaintiffs served PGW with its Second Set of Interrogatories and Third Set 

of Requests for Production of Documents, attached to herein as Exhibit "A" and 

"B," inquiring about such aspects of the October 2011 RIF, to which PGW has 
                                                 
3 Q. Has Mr. McCollough instituted other reforms in the reduction in force process other than the 
implementation of the system you just described regarding evaluations of employees and the 
establishment of written RIF guidelines? 
A. You say he has established other -- would you mind repeating -- 
Q. Other reforms. 
A. Other reforms other than the ones you mentioned? 
Q. Yes. 
A. Quite possibly. 
Q. You just don't recall what they are at this moment? 
A. I don't specifically. 
 
See Ex. E, Wiggins depo., p. 87-88. 
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improperly objected in their responses served yesterday evening, attached hereto as 

Exhibit "C" and "D".  There is no reasonable excuse for its stone-walling on these 

issues. 

II. FACTUAL BACKGROUND 

 Plaintiffs seek relief pursuant to Rule 37 of the Federal Rules of Civil 

Procedure, which “authorizes a party who has received evasive or incomplete 

answers to discovery authorized by . . .  Rule 26(a) to bring a motion to compel 

disclosure of the materials sought.”  Waters v. Genesis Health Ventures, Inc., 2004 

U.S. Dist. LEXIS 11811 *3 (E.D. Pa. 2004) (quoting Northern v. City of 

Philadelphia, 2000 U.S. Dist. LEXIS 4278 *3 (E.D. Pa. 2000)).   Plaintiffs' claims 

for violations of the Age Discrimination in Employment Act (“ADEA”), 29 U.S.C. 

§ 621 et seq., are based largely on the effects of PGW's arbitrary and standardless 

practices in the March 2009 RIF. In the definitions of Plaintiffs' discovery requests, 

"RIF" was defined as "any reduction-in-force, layoff or group termination program 

affecting two or more employees." (¶ 13, emphasis added). Plaintiffs' requests 

represent an inquiry regarding PGW's reformation of its RIF procedures, as 

Wiggins admitted to.  They are centrally relevant to whether the pre-existing highly 

subjective procedures (or lack thereof)4 utilized by PGW in the earlier RIFs were 

flawed and could have a potentially discriminatory effect.  Such issues are of prime 

significance in this case, where Plaintiffs have alleged that the RIF had a disparate 

impact because of, inter alia,  the excessive subjectivity of the process, the absence 

                                                 
4 Courts in cases such as Grano v. Department of City of Columbus have established a rule of 
construction helpful to the plaintiff that “the legitimacy of the articulated reason for the employment 
decision is subject to particularly close scrutiny where the evaluation is subjective… .”  699 F. 2d 
836, 837 (6th Cir. 1983). Accord Bruhwiler v. University of Tenn., 859 F. 2d 419 (6th Cir. 1988).   
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of fair and objective evaluation procedures, the absence of documentation for the 

reductions, and the absence of any effort to perform a disparate impact analysis in 

advance of completion of the RIF.  

 The requests are also targeted, in part, at identifying whether other 

employees have similarly been subjected to continuing potentially discriminatory 

conduct and/or expressed or revealed age bias in the October 2011 RIF.  Plaintiffs 

have alleged that PGW engaged in a pattern and practice of conducting 

discriminatory RIFs, and are therefore permitted to examine all aspects of the 2011 

RIF.   

 Hence, Plaintiffs’ discovery requests were geared toward gathering 

information to enable them to assess and analyze the impact and effect of PGW’s 

global, company-wide RIF policies on older workers, as contemplated by the 

claims for disparate treatment and disparate impact raised in the First Amended 

Complaint.  PGW, however, has balked at the interrogatories and document 

requests related to October 2011 RIF, asserting multiple, unsupported objections as 

to number, duplication, and boilerplate assertions of over-breadth, vagueness 

and/or undue burden, to the extent Plaintiffs are seeking information related to 

historic RIFs or RIF practices.  PGW’s discovery responses largely consist of 

general references to  the requests being overly burdensome and not capable of 

leading to the discovery of any admissible evidence.  See Exhibit “B” and "C."   

Plaintiffs’ Interrogatories request the following relevant information:  

 1. Explain the circumstances which influenced or led to PGW’s decision to 
reduce  its work force in the [October 2011] RIF. 
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2. Explain the methodology by which the October [2011] RIF was 
implemented, including, but not limited to, the following 
information: 
 (a) Identify by name and job title any person(s) involved in 
the implementation of the plan(s); 
 (b) Identify meetings that were held to discuss the RIF, the 
date(s) and location(s) of such meetings, the name and job title of 
persons attending such meetings, and the substance of discussions at 
such meetings; 
 (c) Identify any documents utilized in the implementation of 
the RIF, including any ranking or rating matrices, any decisional 
unit matrices, written guidelines or procedures governing the RIF, 
and any documentation as to why particular employees were 
terminated or retained. 
 
3. Describe in detail the criteria used in making selections of 
employees to be terminated from employment by PGW in the 
October [2011] RIF. Please include in your answer, at a minimum: 
(a) A precise statement of each of the facts upon which you based 
the termination selections; 
(b) The identity of each person who has personal knowledge of each 
fact you recite in response to subpart (a); 
(c) The identity of each person who was involved in developing, 
drafting or creating the selection criteria; and 
(d) The identity of each person who made the final decisions related 
to termination of these employees. 
 
4. Identify any and all individuals who were terminated from the 
employment of PGW during the October [2011] RIF. For each 
individual provide the following information: 
(a) Name; 
(b) Last known address and phone number; 
(c) Position or job title at PGW; 
(d) Description of job duties; 
(e) Date of hire and date of separation from employment; 
(f) The facility at which (s)he worked at the time of termination; 
(g) Age at the time of termination; 
(h) Salary at the time of termination.  
 
5. To the extent that any individual(s) identified in response to 
Interrogatory No. 4 were assigned to a “Decisional Unit” or 
“Organizational Unit” (as those terms are used in the PGW 
“Separation Agreement and Release”, and Exhibit A thereto, which 
were attached as exhibits to PGW’s Answer to First Amended 
Collective Action Complaint, Affirmative Defenses and Amended 
Counterclaim [Doc. 73]) for purposes of selection for termination in 
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the October [2011] RIF, please provide the following information 
for each and every such individual: 
(a) The categories comprised by the population of the Decisional 
Unit/Organizational Unit (e.g. whether the Decisional 
Unit/Organizational Unit was based upon the facility, the division, 
the department, the persons to whom the individuals reported, the 
job category, the job title, etc.); 
(b) The criteria for inclusion in a Decisional Unit/Organizational 
Unit;  
(c) The criteria for selection for termination from within a 
Decisional Unit/Organizational Unit; 
(d) Identify any documents upon which PGW relied in reaching any 
conclusion regarding the formation of Decisional 
Units/Organizational Units; 
(e) Identify by name and job title any person(s) involved in the 
establishment of each Decisional Unit/Organizational Unit; 
(f) Identify by name and job title any person(s) involved in making 
termination decisions within each Decisional Unit/Organizational 
Unit.  
 
6. State whether PGW utilized written standards, guidelines or 
instructions to determine how the October [2011] RIF should be 
conducted, including which employees should be selected for 
termination, and, if so, describe and identify all such documents. 
Identify the years such written standards have been utilized, and 
state the name, last known address and telephone number, social 
security number and job title of those who participated in or 
contributed to the formulation of such written standards. 
 
7. Identify all documents or communications that reference or 
otherwise describe any policies, procedures, or practices relating to 
RIFs at PGW. 
 
8. For the RIF that occurred at PGW in October [2011], provide the 
following information: 
(a) The total number of employees, prior to the RIF, in the 
Decisional Unit, Organizational Unit, department or category of 
employees affected by the RIF; 
(b) The total number of employees, age 40 or older, in the 
Decisional Unit, Organizational Unit, department or category of 
employees affected by the RIF immediately prior to the RIF; 
(c) The total number of employees, age 50 or older, in the 
Decisional Unit, Organizational Unit, department or category of 
employees affected by the RIF immediately prior to the RIF; 
(d) The total number of employees in the Decisional Unit, 
Organizational Unit, department or category of employees affected 
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by the RIF immediately prior to the RIF, that were considered for 
termination in the RIF; 
(e) The total number of employees, age 40 or older in the Decisional 
Unit, Organizational Unit, department or category of employees 
affected by the RIF that were considered for termination the RIF, 
immediately prior to the RIF; 
(f) The total number of employees, age 50 or older in the Decisional 
Unit, Organizational Unit, department or category of employees 
affected by the RIF that were considered for termination the RIF, 
immediately prior to the RIF; 
(g) The total number of employees in the Decisional Unit, 
Organizational Unit, department or category of employees affected 
by the RIF that were selected for termination in the RIF; 
(h) The total number of employees in the Decisional Unit, 
Organizational Unit, department or category of employees affected 
by the RIF that were age 40 or older and selected for termination in 
the RIF; and 
(i) The total number of employees in the Decisional Unit, 
Organizational Unit, department or category of employees affected 
by the RIF that were age 50 or older and selected for termination in 
the RIF. 
 
9. For the RIF that occurred at PGW in October [2011], provide the 
following information: 
(a) The name, age (as of the date of the RIF), job title and position 
title of every employee in the Decisional Unit, Organizational Unit, 
department or category of employees affected by the RIF, 
immediately prior to the RIF; 
(b) The name, age (as of the date of the RIF), job title and position 
title of every employee remaining in the Decisional Unit, 
Organizational Unit, department or category of employees affected 
by the RIF, immediately after the RIF; 
 
10. What efforts, if any, did PGW make to place RIF’ed employees 
into vacant positions within PGW, and/or positions within PGW, at 
the time of the October [2011] RIF or at any point thereafter? To the 
extent that PGW did place any employees who were RIF’ed or 
about to be RIF’ed, please identify such employees by name, pre-
RIF job/position title, post-RIF job/position title and age. 
 
11. State whether there were any lawsuits or EEOC or state 
employment agency charges filed against PGW as a result of the 
October [2011] RIF and if so, identify the plaintiff(s) filing the 
lawsuit(s) or charge(s) and the court(s) or administrative agency 
where filed. 
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Plaintiffs’ Requests for Production seek the following documents: 

1.  All documents describing the procedures, policies and practices 
governing the implementation of the October [2011] Reduction in 
Force conducted by PGW (“October [2011] RIF”). 
 
2.  All documents relevant to training provided by PGW to those of 
its managers who 
were responsible for, or who participated in carrying out the 
October [2011] RIF. 
 
3.  All written standards and guidelines used in conducting the 
October [2011] RIF. 
 
4.  All documents evidencing a disparate impact analysis performed 
for the October [2011] RIF. 
 
5.  All ranking or rating matrices and/or any decisional unit matrices 
used in the October [2011] RIF. 
 
8.  All emails between James Wiggins and any representative of 
Kohlberg & Company, or its subsidiaries or affiliates, including but 
not limited to Evan Wildstein, Christopher Locovara, and Samuel 
Frieder, relating to PGW's restructuring activity in 2008, 2009 and 
2010,including without limitation, the December 2008, March 2009 
and October [2011] RIFs. 
 
PGW objected to each of the above discovery requests, in boiler plate 

fashion, as overly broad and unduly burdensome, and unlikely to lead to the 

discovery of admissible evidence.  See Exhibit "C" and "D".    

III. LEGAL ARGUMENT 

a. The Discovery Requested is Relevant to the Claims and 
Defenses in this Case 

 
The basic purpose of discovery is to discover facts or learn where facts may 

be discovered, to obtain admissions, and to narrow the issues in the case for trial.  

In re Potash Antitrust Litig., 161 F.R.D. 405, 109 (D.Minn. 1995); see Johnson v. 

Philadelphia Elec. Co., No. 92-3581, 1992 U.S. Dist. LEXIS 19241, at *3 (E.D. 
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Pa. Dec. 14, 1992).  Under Federal Rule of Civil Procedure 26(b)(1), “[p]arties 

may obtain discovery regarding any matter, not privileged, that is relevant to the 

claim or defense of any party.”  Relevant information, however, “need not be 

admissible at the trial if the discovery appears reasonably calculated to lead to the 

discovery of admissible evidence.”  Fed. R. Civ. P. 26(b)(1).  Relevancy is broadly 

construed for purposes of discovery and a discovery request will generally be 

considered relevant if there is any possibility that the information sought may be 

relevant to the subject matter of the action.  Oppenheimer Fund, Inc. v. Sanders, 

437 U.S. 340, 350 (1978).  See also Pacitti v. Macy’s, 193 F.3d 766, 777 (3rd Cir. 

1999) (“it is well-recognized that the federal rules allow broad and liberal 

discovery.”) (citing In re Madden, 151 F.3d 125, 128 (3rd Cir. 1998)); Caruso v. 

Coleman Co., 157 F.R.D. 344, 347 (E.D. Pa. 1994).  If there is any doubt about the 

relevancy of a discovery request, the Court should tend toward permitting 

discovery.  Corrigan v. Methodist Hosp., 158 F.R.D. 54, 57 (E.D. Pa. 1994).  

In assessing the proper scope of discovery in an age discrimination action, 

at least one court in this circuit has noted: 

The modern discovery rules mandate a liberality in the scope of 
discoverable material.  Both parties should be provided with 
information essential to proper litigation on all of the relevant facts.   
 

Young v. Lukens Steel Co., 1994 U.S. Dist. LEXIS 1462 *3 (E.D. Pa. 1994) 

(citations omitted).  Similarly, in Boose v. Hilltown Twp., 1986 U.S. Dist. LEXIS 

29068 *2-3 (E.D. Pa. 1986), a court in the Eastern District also confirmed that 

especially liberal standards for discovery apply in discrimination cases: 

The predominant purpose of discovery is to permit all parties to 
explore, in depth, a broad range of issues raised by the pleadings … 
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In a situation involving employment discrimination, the complainant 
must be permitted information sufficient to permit her to establish 
discrimination where such exists.  Such a liberal view of discovery 
does not preclude adherence to traditional notions of discoverability, 
rather it encourages a broad interpretation of such notions to permit 
the individual an adequate base of information from which to 
proceed.  The needs of the Plaintiffs to gather information 
controlled by the corporate or governmental employer requires that 
the parameters of discovery be broader than the specific, individual 
facts upon which the claim is based. 

 
Accord Gaul v. Zep Mfg. Co., 2004 U.S. Dist. LEXIS 1990 (E.D. Pa. 2004); 

Clarke v. Mellon Bank, N.A., 1993 U.S. Dist. LEXIS 6680 (E.D. Pa. 1993).  

Plaintiffs’ Discovery Requests are clearly relevant and are narrowly tailored to 

elicit information from PGW related to the claims of a systemic pattern and 

practice of age discrimination.    

As the “party resisting production of discovery, [PGW] bears the burden of 

establishing lack of relevancy or undue burden.”  Gutierrez v. Johnson & Johnson, 

Inc., 2002 U.S. Dist. LEXIS 15418 *10 (D.N.J. 2002) (citing Young v. Lukens Steel 

Co., 1994 U.S. Dist. LEXIS (E.D. Pa. 1994); Flora v. Hamilton, 81 F.R.D. 576 

(M.D.N.C. 1978)).   In addressing this burden, courts have observed that the “mere 

recitation of the familiar litany that an interrogatory or a document production 

request is ‘overly broad, burdensome, oppressive and irrelevant’ will not suffice.”  

Momah v. Albert Einstein Medical Center, 164 F.R.D. 412, 417 (E.D. Pa. 1996) 

(citing Josephs v. Harris Corp., 677 F.2d 985, 992 (3rd Cir. 1982)).  Accord 

Griffin-El v. Beard, 2009 U.S. Dist. LEXIS *27 (E.D. Pa. 2009); SmithKline 

Beecham Corp. v Apotex Corp., 2006 U.S. Dist. LEXIS 4276 *2 (E.D. Pa. 2006).  

See also Lefkowitz v. Duquesne Light Co., 1988 U.S. Dist. LEXIS 17251 *8 (W.D. 

Pa. 1988) (“The mere statement by a party that the interrogatory was ‘overly broad, 
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burdensome, oppressive and irrelevant’ is not adequate to voice a subjective 

successful objection to an interrogatory.”).   

PGW has chosen to invoke precisely those hollow, boilerplate objections 

that controlling case-law condemns, and attempts to skirt its duty to provide full 

and complete answers by stating that Plaintiffs' discovery requests are 

objectionable because they are "overly broad", "vague," “burdensome,” “not 

reasonably calculated to lead to the discovery of admissible evidence,”  and/or “not 

relevant”.  PGW seems to ignore the fact that “the party resisting discovery must 

show specifically how each interrogatory or request for production is not relevant 

or how each question is overly broad, burdensome or oppressive,” which requires 

the objecting party to “demonstrate that a particularized harm is likely to occur if 

the discovery be had by the party seeking it.”  Morgan v. Havir Mfg. Co., 1994 

U.S. Dist. LEXIS 9743 (E.D. Pa. 1994) (citing Josephs v. Harris Corp., at 992; 

Cipollone v. Liggett Group, Inc., 785 F.3d 1108, 1121 (3rd Cir. 1986)) (emphasis 

added).  See also Swarthmore Radiation Oncology v. Lapes, 1993 U.S. Dist. 

LEXIS 17059 *2-3 (E.D. Pa. 1993) (requiring the party resisting discovery to 

demonstrate this burden “by offering evidence or submitting affidavits”) (citing 

Conoco, Inc. v. U.S. Dep’t of Justice, 687 F.2d 724, 730 (3rd Cir. 1982)); Murphy v. 

Kmart Corp., 2008 U.S. Dist. LEXIS 104467 *15 (W.D.S.C. 2008) (quoting 

Continental Illinois Nat’l Bank & Trust Co. of Chicago v. Canton, 136 F.R.D. 682, 

684-84 (D. Kan. 1991) (“All discovery requests are a burden on the party who must 

respond thereto.  Unless the task of producing or answering is unusual, undue or 

extraordinary, the general rule requires the entity answering or producing the 
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documents to bear that burden.”).  This Court has the inherent authority, as well as 

express authority granted under Rule 37, to order PGW to comply with its 

obligations under the Federal Rules to supply the requested information.  

 Finally, PGW  indicated at the status conference on this matter that it will 

oppose the requests based upon the "remoteness" of the 2011 RIF.  However, as the 

court held in United States v. Pollock, 926 F.2d 1044, 1048 (11th Cir. 1991); 

 Indeed, decisions as to impermissible remoteness are so fact-
specific that a generally applicable litmus test would be of dubious 
value. We note that lapses of approximately five years were not 
deemed beyond the pale in United States v. Bennett, 848 F.2d 1134, 
1137 (11th Cir.1988), and United States v. Zeidman, 540 F.2d 314, 
319 (7th Cir.1976). And the Ninth Circuit has even upheld the 
admission of evidence of closely similar offenses that had occurred 
ten and thirteen years earlier than the charged offense. See United 
States v. Spillone, 879 F.2d 514, 519 (9th Cir.1989); United States v. 
Ross, 886 F.2d 264, 267 (9th Cir.1989). 

The October 2011 RIF did not occur so long after the subject RIF that it should be 

excluded from inquiry, especially given the fact that it was the first RIF that 

occurred thereafter, and one which implemented  substantial reforms. 

 WHEREFORE, Plaintiffs respectfully request that this Court grant 

Plaintiffs’ Motion to Compel Responses to Discovery. 

 

   Respectfully submitted, 

   OBERMAYER REBMANN MAXWELL & HIPPEL LLP 
 
    Date:  March 6, 2012   
    s/Bruce C. Fox_ 

Bruce C. Fox, Esq. (Pa. ID. No. 42576) 
bruce.fox@obermayer.com 
Yuanyou Yang, Esq. 
sunny.yang@obermayer.com 
BNY Mellon Center, Suite 5240 
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