
§§FOR THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

RUDOLPH A. KARLO, MARK K. MCLURE, 
WILLIAM S. CUNNINGHAM, JEFFREY 
MARIETTI, DAVID MEIXELSBERGER, 
BENJAMIN D. THOMPSON and RICHARD 
CSUKAS, on behalf of themselves and all others
similarly situated,

Plaintiffs,

vs.

PITTSBURGH GLASS WORKS, LLC,

Defendant.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Civil Action No. 10-1283

Honorable Nora Barry Fischer

ELECTRONICALLY FILED

DEFENDANT  PITTSBURGH  GLASS  WORKS’ 
MOTION TO CERTIFY FOR INTERLOCUTORY APPEAL

PURSUANT  TO  28  U.S.C.  §  1292(b)

Defendant Pittsburgh Glass Works hereby moves this Court, pursuant to 28 U.S.C. §

1292(b), to certify for immediate interlocutory appeal.  In support of this Motion, Defendant files 

the accompanying Brief in Support of the Motion, which is incorporated by reference herein, and 

states as follows:  

1. The Court should certify its Memorandum Opinion and Order dated May 9, 2012, 

granting Plaintiffs’ motion for conditional certification, for an interlocutory appeal.  (DE 179 and 

180, “Order.”)  Under 28 U.S.C. § 1292(b), a certification may be granted if the order “(1) 

involve[s] a ‘controlling question of law,’ (2) offer[s] ‘substantial ground for difference of 

opinion’ as to its correctness, and (3) if appealed immediately ‘materially advance[s] the ultimate 

termination of the litigation.’” Katz v. Carte Blanch Corp., 496 F.2d 747, 754 (3rd. Cir. 1973), 

quoting 28 U.S.C. § 1292(b).  These criteria are met here.

2. First, the Order implicates “a controlling question of law” as required by 28 

U.S.C. § 1292(b).  Indeed, the Order involves at least three straightforward legal questions –
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(1) whether sub-grouping is permitted in disparate impact claims under the Age Discrimination 

in Employment Act (“ADEA”); (2) whether courts should apply Dukes v. Wal-Mart Stores, Inc.

to each stage of the collective action certification process and require at the condition 

certification stage a modest factual showing that Plaintiffs and the proposed class are similarly 

situated without reliance on the alleged “corporate culture” at PGW; and, (3) whether the 

“modest factual showing” required for conditional certification includes a modest showing that 

the proposed class members can present a claim for disparate impact.  

3. Second, “there is substantial ground for difference of opinion” as to the Order.  

28 U.S.C. § 1292(b).   The law is clear that “[t]he existence of conflicting judicial opinions 

provides support for certification of an appeal, as does a lack of binding precedent.”  In re 

Chocolate Confectionary Antitrust Litig., 607 F. Supp. 2d 701, 706 (M.D. Pa. 2009).  Here, the 

decisions of other courts that this Court noted and, nonetheless, disagreed with, create a classic 

ground for a difference of opinion.

4. Third, an immediate appeal will “materially advance the ultimate termination of 

the litigation.” 28 U.S.C. § 1292(b).  If the Third Circuit reverses on any one of the legal issues 

presented, there will be no collective action.   

5. Given the effect that these legal issues will have on the scope of this litigation, 

PGW respectfully requests that the Court stay proceedings pending a resolution of the 

interlocutory appeal.  

6. Defendant proposes that, at the status conference currently schedule for May 29, 

2012 at 1:00 p.m., the parties and the Court may address logistical issues relating to this motion 

including a briefing schedule for the motion, and the scope and entry of a stay.
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WHEREFORE, for the reasons set forth above and in the accompanying Brief In 

Support, PGW respectfully requests this Court to grant this Motion, certify the Order for an 

interlocutory appeal, and stay proceedings in this litigation pending an resolution of the appeal.  

Respectfully submitted,

PITTSBURGH GLASS WORKS, LLC

By: /s/ David S. Becker
 One of its Attorneys

Jeffrey J. Mayer
jmayer@freebornpeters.com
Jennifer L. Fitzgerald
jfitzgerald@freebornpeters.com
IL6229243
David S. Becker
IL6271932
dbecker@freebornpeters.com
Freeborn & Peters LLP
311 S. Wacker Drive, Suite 3000
Chicago, IL 60606
(312) 360-6000

Robert B. Cottington
PA51164
rcottington@cohenlaw.com
COHEN & GRIGSBY, P.C.
625 Liberty Avenue
Pittsburgh, PA  15222-3152
(412) 297-4677 (Telephone)
(412) 209-1906 (Direct Fax)

Counsel for Defendant Pittsburgh Glass Works, LLC

Dated:  May 23, 2012
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing has been 

served upon counsel of record by the Court’s ECF system, this 23rd day of May, 2012, addressed 

as follows:

Bruce C. Fox, Esq.
bruce.fox@obermayer.com

Yuanyou Yang, Esq.
yuanyou.yang@obermayer.com

Andrew Horowitz, Esq.
andrew.horowitz@obermayer.com

/s/ David S. Becker
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