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 Appellants and Cross-Appellees, Richard Campfield and Ultra Bond, Inc. 

(collectively, “Campfield”), by their attorneys, hereby respectfully submit the 

following Petition for Rehearing pursuant to Fed.R.App.P. 40 of this Court’s 

decision per Murphy, Seymour and McConnell, Circuit Judges, dated July 15, 2008, 

copy attached, along with the judgment of the same date. 

 I.  Summary Of Rehearing Request 

 Campfield seeks rehearing on Section II.B. of the Court’s opinion, which 

addresses the claim under the Colorado Consumer Protection Act (“CCPA”).   

 The Court has misapprehended the gravamen of the CCPA claim by 

Campfield.  The Opinion decided, as a matter of law, that there could be no CCPA 

“deceptive act” for windshield damage claims because State Farm did not 

subjectively believe that long cracks were repairable.  The challenged act here is not 

whether long cracks are repairable.  The challenged act is not allowing the 

consumer to decide what to purchase by not disclosing the free windshield repair 

option that State Farm admittedly provides.   

 The consumer is not purchasing windshield goods or services from State 

Farm Mutual Automobile Insurance Company (“State Farm”) and Lynx Services, 

L.L.C. (“Lynx”) .  Instead, the consumer is seeking to make a purchase decision in 

the marketplace, and is required to contact State Farm to receive an insurance 
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benefit payment to repair windshield damage.  State Farm/Lynx then misleads 

and/or otherwise interferes in that consumer purchase decision for long crack 

damage by directing the consumer to only one “choice” of windshield replacement.  

 Consumer “protection” in Colorado cannot possibly mean that insurance 

companies are free to deprive consumers of their choices as to their coverage 

benefits.  The affidavits of former Lynx Customer Service Representatives stated 

that the consumers would have chosen the free windshield repair if told about that 

option.  The undisputed evidence is that State Farm/Lynx trained the customer 

service representatives on a  “ do not tell” procedure and to process the consumer’s 

claim as a windshield replacement automatically without asking for a consumer 

preference.  Thus, instead of a consumer purchasing decision balancing cost, time 

and safety,  State Farm/Lynx makes that “choice” for the consumer.  Campfield 

asks that a jury decide whether it is “deceptive” to “fail to disclose material 

information” that State Farm/Lynx would pay entirely for a windshield repair 

instead of replacement, and to give the consumer a choice.  State Farm/ Lynx made 

it virtually impossible for the CSR to honor a consumer’s request for a long crack 

repair by intentionally not having a referral database of expert repair technicians 

that repaired long cracks (Aplt. App. At 2260 – Affidavit of Dean (redacted), 

former Lynx CSR) (Aplt. App. At 1225-1226 – Affidavit of Morse).  
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Coincidentally they did, however, have a referral database for PPG Prostars (Aplt. 

App. At 2263- Affidavit of Dean (redacted)). 

 Campfield also seeks rehearing on Section II.D. of the Court’s opinion, 

which addresses the necessity of a Rule 56(f) affidavit when summary judgment is 

pending.  The opinion elevates form over substance, for the Rule 56(f) affidavit 

form would not have supplied any new or different information already pending 

before the Court.  The opinion, therefore, overlooks the facts involved here that the 

Court was told (and reminded) of the pending motions, and the matter was fully and 

completely briefed and pending for decision. Further, the opinion here does not 

follow or distinguish previous Circuit opinions that have followed this substance 

analysis and held differently, thereby now creating conflict within the circuit. 

II.  Argument 

 The CCPA claim by Campfield addresses a consumer transaction that occurs 

approximately one million times each year:  A consumer, insured by State Farm, 

wants his/her windshield damage repaired.  Defendant State Farm requires that its 

insureds contact Defendant Lynx to make a claim before repairing the damage.   

 The opinion misunderstands the CCPA claim by Campfield through a finding 

that there was no evidence that State Farm/Lynx “subjectively believed the Ultra 

Bond process to be an adequate process for repair long cracks.  Without a knowing 
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misrepresentation, Mr. Campfield cannot rely on the statements made by the Lynx 

representatives to show a violation of the CCPA.”  Opinion at p. 16.  The Court’s 

opinion misconstrues the CCPA claim when it again decides that “there is no 

evidence that defendants believed that long cracks to be repairable.”  Opinion at p. 

17.  To the contrary, the Court overlooked this evidence contained throughout the 

record.  The overlooked evidence actually is overwhelming to the contrary, as 

discussed below. 

 The alleged deceptive practice under the CCPA statute is the failure to 

disclose that the insureds have a choice between repair and replacement of their 

windshield.  Campfield contends, and a jury should so be allowed to decide, that 

non-disclosure by defendants to an inquiring insured of this insurance benefit of 

either payment for windshield repair or replacement is a “failure to disclose 

material information” that can be a deceptive act under the CCPA.   

A. There Was Undisputed Evidence That Defendants Knew Long 

Cracks Could Be Repaired. 

 

 When the consumer contacts Lynx to receive contracted insurance benefits 

from State Farm, if the damage is longer than six inches (as is most damage), State 

Farm/Lynx does not disclose that the consumer has the option to repair the 

windshield at no cost.  Contrary to this Court’s findings regarding the beliefs of 

State Farm in long crack repair, the record demonstrated that: 
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 State Farm/Lynx knew that windshield cracks longer than six inches could be 

repaired, because that option was available to consumers if they asked for the 

option. (Aplt. App. at 680)(Declaration of David Williams, State Farm 

National Glass Manager, “a policyholder can elect to repair a windshield with 

a twelve-inch (or longer) crack.”); 

 

 State Farm knew that many shops could repair windshield damage greater 

than six inches.  (Aplt. App. at 2128,)(“ If the damage is a crack that is 6 

inches or less, it is considered repairable … … .other shops may be able to 

repair even longer cracks in the windshield. Expertise varies.)(emphasis 

added.); 

 

 State Farm/Lynx were told not to discuss long windshield repair with 

consumers, but instead were to process the claim automatically as a 

windshield replacement without asking the consumer.  (Aplt. App. 269-73; 

2259-65.) ; 

 

 State Farm/Lynx had never refused the repair of long crack windshield 

requests when asked to pay for that repair instead of windshield replacement; 

(Aplt. App. at 680)(Declaration of David Williams, State Farm National 

Glass Manager,  “State Farm . . . has paid for all windshield repairs. . . 

including so-called long crack repairs.”); 

 

 State Farm recognized (in internal and other agent publications) that there 

were substantial benefits to repairing windshields rather than replacing. 

(Aplt. App. at 2129)(“Benefits of Repair – less expensive . . .quicker . . 

.original windshield retained . .less safety risk . . .important role to the safety 

of passengers from being ejected and keeps the roof from caving in if the car 

should flip over . . . Better for our environment.”). 

 

Clearly, without citation to these admissions, the Court overlooked substantial 

admissions and evidence contained in the record when the opinion states that there 

was “no evidence that defendants believed that long cracks [were] repairable.”  

There was much evidence on that subject  --- and most of it was undisputed in favor 
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of Campfield. See generally Cache LaPoudre Feeds v. Land O Lakes, Inc., 438 

F.Supp. 1288, 1296-1297 (D. Colo. 2006)(refused summary judgment on CCPA 

claim due to factual dispute on alleged misrepresentation in a 10-K stock filing).  

 In addition, the inquiry extends beyond the disputed factual questions 

involved here.  The legal question under the consumer protection statutes (unlike 

common law fraud) is whether the statements or omissions have the “capacity to 

deceive” a substantial portion of the public --- whether true or not and whether 

honestly believed or not. See Stephens v. Omni Ins. Co., 159 P.3d 10, 18-19 (Wash. 

App. 2007)(collection notices containing accurate information could still be 

deceptive); see generally Hall v. Walter, 969 P.2d 224, 233-34 (Colo. 

1998)(recognizing that Washington state consumer protection statute was similar to 

Colorado). The Stephens court held that even entirely accurate information, if 

presented improperly, is conduct that has a capacity to deceive.  Id.    

 Consequently, this Court should grant rehearing to discuss and consider the 

substantial and compelling evidence in the record that oppose the statement in the 

July 15 opinion that “there is no evidence that defendants believed long cracks to be 

repairable.” 
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B. The  Alleged CCPA Deception Is The Failure To Disclose That the         

State Farm Insured Has A Choice. 

 The CCPA claim will not ask the jury to decide the validity of the science or 

engineering behind State Farm’s apparent belief that long crack windshield repair is 

not perfectly reliable.  Campfield, of course, would show that the entire windshield 

repair industry disagrees with State Farm, and did present in the record evidence 

from 41 people that was overlooked.  Thirty-seven of those people were in the 

windshield repair and replacement industry that repaired long cracks in the “real 

world” for more than a decade, and they stated that they had an average of 99% 

success and customer satisfaction rate (Aplt. App. at 1089-1165, 1224, 1240 and 

1621).  Four consumer declarations with long crack repaired windshields stated that 

“they were happy with the results, satisfied with the visual acuity, happy that they 

did not have to pay their deductible and happy they did not have to replace their 

windshield” (Aplt. App. at 1164, 1161, 1158 and 1155).  Instead, the deception here 

is not allowing the individual consumer to decide.  State Farm/Lynx fails “to 

disclose material information” that the consumer can “purchase” (free of charge) a 

windshield repair instead of a windshield replacement (at usually several hundred 

dollars).  Colo. Rev. Stat. § 6-1-105(u).   State Farm/Lynx “induces a consumer 

transaction” that purchases a new windshield automatically when Lynx processes 
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the transaction as a windshield replacement without inquiry. Id. (deceptive trade 

practice if “such failure to disclose information was intended to induce the 

consumer to enter into a transaction.”). 

The CCPA is a consumer “protection” statute debated and enacted as a matter 

of important public policy in Colorado.  Over many years, the Colorado Supreme 

Court has reviewed, approved and applied its “strong and sweeping remedial 

purposes.”  Showpiece Homes Corp. v. Assurance Co. of America, 38 P.3d 47, 52-

56 (Colo. 2001)(“in determining whether conduct falls within the purview of the 

CCPA, it should ordinarily be assumed that the CCPA applies to the conduct”).  As 

an insurer, State Farm’s and Lynx’s “acts and practices” are subject to the 

provisions of the CCPA because there is a quasi-fiduciary relationship between an 

insurer and insured.  Id.; see also American Family Mutual Ins. Co. v. Allen, 102 

P.3d 333, 342 (Colo. 2004)(special duties of insurance company to insured.)  

Consequently, this Court’s opinion – that it is not a deceptive act under the CCPA, 

as a matter of law, for an insurance company to withhold information from its 

insureds on their claim options – cannot be reconciled with the CCPA or this case 

law.   

 Notwithstanding State Farm’s subjective belief on windshield repairs, the 

consumer may very well decide to purchase a windshield repair because it is free, 
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thereby saving price-sensitive consumers the few hundred dollars necessary for the 

insurance deductible when a new windshield is purchased.  Or perhaps the time-

sensitive consumer, if told that a free repair is an option, will decide on the repair 

because the repair will be completed in 30 to 45 minutes by contrast to the several 

hour job of windshield replacement.  A safety-conscious consumer might choose 

windshield repair, if State Farm/Lynx disclosed that free option, because of the 

potential problems with adhering the replacement windshield to the automobile 

frame in place of the factory installed windshield.   

Importantly, the Court’s opinion overlooks the affidavits of former Lynx 

CSRs that state, in their experience with thousands of claims by State Farm 

insureds, many would not purchase a new windshield.  (Aplt. App. at 

2260)(Affidavit of Dean [redacted], former Lynx CSR); (Aplt. App. at 

2269)(Affidavit of Charles [redacted], former Lynx CSR). Instead, State Farm and 

Lynx actively censored their customer service representatives (CSRs), who were 

directly interacting with consumers. Id. Defendants prohibited the CSRs from 

advising consumers that free long crack repair was available instead of windshield 

replacement.  Id.  This factual evidence, taken in the light most favorable to 

Campfield, presents a triable issue of fact as to this knowing deception that 

prevented consumer choice.   
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 Thus, the opinion misconstrues Campfield’s claims, which is not whether 

State Farm believed or did not believe a repair was better than a replacement.  The 

issue is whether State Farm intentionally omitted to advise its insured, the 

consumer, that it had a choice.  The “deceptive act” is nondisclosure of purchase 

information to an insured seeking that information while purchasing a windshield 

repair or replacement.  The deceptive act is not whether a windshield repair is 

effective for damages over six inches.  The conduct of defendants is deceptive 

because they knowingly and intentionally fail to disclose to the insured consumer 

that the consumer is entitled to choose to repair a long cracked windshield rather 

than replace it, and that such repair will be paid for by State Farm, pursuant to 

insurance coverage paid for by the consumer. 

C. Rule 56(f) Was Satisified Without Waiver Of Discovery. 

The July 15 Opinion recognizes that an affidavit under Rule 56(f) is to 

“request further discovery prior to the court’s ruling on summary judgment.”  

Opinion at 23.  It is without dispute that here, Campfield did, in fact, “request 

further discovery prior to the court’s ruling on summary judgment” in extraordinary 

and detailed manner not even contemplated by Rule 56(f). Campfield’s Rule 72(a) 

Objections (original and amended) were filed, fully briefed and pending before the 

Court for approximately a few months prior to issuing its Summary Judgment 
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Motion.  The Amended Rule 72(a) Objections were 15 pages long, the collective 

opposition briefs by Appellees were approximately 28 pages long, and the 

pleadings attached numerous exhibits, including the discovery requests and a 

hearing transcript.  When the summary judgment motions were filed, Appellants’ 

opposition brief then reminded the Court of this pending discovery, through a 

specific citation to the pending Rule 72(a) Objections.   

Thus, Campfield fulfilled the purpose of Rule 56(f) to “request further 

discovery” and to do so “prior to the court’s ruling on summary judgment.  Opinion 

at 23.  Nonetheless, the Opinion states that Campfield “waived” challenge to the 

later district court opinion finding insufficient evidence for many of the discovery 

matters in controversy solely because the entire controversy already before the 

court was not placed in the format of an affidavit. Clearly, Campfield did not 

“waive”  (i.e., intentionally relinquish a known right) either deferral of a summary 

judgment decision or the discovery addressed in the pending Rule 72(a) objections.   

This is not a situation where there was a “casual” statement in a brief that 

more discovery was needed, without further explanation.  See, e.g., Pasternak v. 

Leer Petroleum Exploration, Inc., 790 F.2d 828, 832 (10
th
 Cir. 1986)(“casual” 

statement and brief that “discovery is incomplete” did not satisfy Rule 56(f) and 

there was no pending discovery motion); Hackworth v. Progressive Casualty 
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Insurance Co., 468 F.3d 722, 732-33 (10
th
 Cir. 2006) (phrase in brief that plaintiff 

“needed additional discovery” was insufficient under Rule 56(f) and no discovery 

motion pending).  Through formal Objections and even a reminder citation, 

Appellants were clear that they objected to and were awaiting a Court decision on 

these discovery issues, and there was no indication whatsoever that the Rule 72(a) 

Objections were being abandoned or waived.  Rule 56(f) was fulfilled. There is no 

precedent in this or any circuit that, in addition to the pending objections, briefs, 

hearing transcript, and even reminder of the same in the opposition brief, a party 

must certify to the same court via an affidavit all this information again.   

In fact, the opinion is directly contrary to the case of Morrison Flying 

Services v. Demming National Bank, 340 F.2d 430 (10
th

 Cir. 1965), where this 

Court specifically reversed summary judgment when there was a motion to compel 

pending before that Court.  Morrison, 340 F.2d at 432-33.  Campfield respectfully 

submits that this Court overlooked the purpose of Rule 56(f) and prior Tenth Circuit 

precedent in light of the facts presented in this case. 

 III.  Conclusion 

  For the reasons stated above, Campfield respectfully submits that this 

matter should be reset for a second argument. 
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DATED:  July 29, 2008.   Respectfully submitted, 

 

   /s/ Todd L. Vriesman                          

Todd L. Vriesman, Esq. 

Montgomery, Kolodny, Amatuzio & 

Dusbabek, LLP 

1775 Sherman Street #2100 

Denver, CO 80203 

Tel: 303/592-6600 

tvriesman@mkadlaw.com  

 

Robert L. Allman, Esq. 

John P.72.i

TqqEr,5LL.   
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 Certificate of Compliance 

 Counsel certifies compliance with the Tenth Circuit Court of Appeals digital 

submission requirements, and also submitted this Motion to 

10thcircuitcalteam@ca.10.uscourts.gov.  I further certify that (1) all required 

privacy redactions have been made and, with the exception of those reductions, 

every document submitted in Digital Form or scanned PDF format is an exact copy 

of the written document filed with the Clerk, and (2) the digital submissions have 

been scanned for viruses with the most recent version of a commercial virus 

scanning program, Symantec Antivirus, and according to the program, are free of 

viruses.  I further certify that the page requirements of Fed.R.App.P. 40(B) have 

been met. 

      /s/ Todd L. Vriesman   

 

 

 

mailto:10thcircuitcalteam@ca.10.uscourts.gov.


 

 16 

 CERTIFICATE OF SERVICE 

 

I hereby certify that I did on July 29, 2008, serve a true and correct copy of the 

foregoing APPELLANTS’ AND CROSS-APPELLEES’ PETITION FOR 

REHEARING in the manner indicated below and addressed as follows: 

 

Counsel for Defendant State Farm 

Michael J. McCarthy 

Heather Carson Perkins 

FAEGRE & BENSON 

1700 Lincoln Street, Suite 3200 

Denver, Colorado  80203 
mmccarthy@faegre.com 
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SANDER INGEBRETSEN & PARISH 
700 17
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 Street, Suite 2200 

Denver, Colorado 80202 
gparish@siplaw.com     
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Richard F. Paciaroni 

Jason L. Richey 
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