
IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF OHIO 

EASTERN DIVISION 

 
RICHARD CAMPFIELD, et al., 

Plaintiffs, 
v. 

SAFELITE GROUP, INC., et al.. 
Defendants. 

Case No.  2:15-cv-2733 
 
Judge:  Michael H. Watson 
Magistrate:  Judge Terence P. Kemp 

 

DEFENDANTS’ REPLY IN SUPPORT OF ITS MOTION TO DISMISS 

I. INTRODUCTION 

Plaintiffs’ Opposition to Safelite’s Motion to Dismiss reveals the true purpose of this 

lawsuit—to manipulate the vehicle glass repair and replacement (“VGRR”) market in Plaintiffs’ 

favor via the Court.  Plaintiffs concede that their products have been rejected by insurance 

companies, commercial carriers, and consumers.  They admit that Safelite does not perform Long 

Crack repair or use Plaintiffs’ products, and that Safelite’s insurance company clients likewise do 

not offer their policy-holders Long Crack repair through the claims administration process.  

Finally, they concede that Safelite, in administering insurance company claims through scripts 

directed by insurers, never make any representations about Plaintiffs or their products, or even 

reference Long Crack repair.  Yet they posit that the Lanham Act directs the Court to: 

• Requir[e] Defendants to disclose to consumers that Long Cracks . . . may be repairable 
and that the American National Standards Institute has approved the “Repair of 
Laminated Automotive Glass Standards” which were jointly developed by the National 
Glass Association and the National Windshield Repair Association, and which 
generally approve of the utilization of Long Crack Repair as an alternative to 
windshield replacement. 

• Requir[e] Defendants to disclose to consumers that repairing a Long Crack can 
be safer and/or [sic] safer less expensive than replacing a windshield. 

• Requir[e] Defendants to disclose to consumers that Safelite is in the business of 
manufacturing and/or supplying ARG windshields used to replace a windshield 
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damaged by a Long Crack and that Safelite has a profit motive to sell a Safelite 
windshield in connection with a windshield replacement rather than repairing a 
windshield with a Long Crack. 

• Requir[e] Defendants to disseminate corrective advertising for the misrepresentations 
and omissions regarding the repair of Long Cracks that Defendants made since the 
ROLAG Standards were adopted in 2007, in a manner to be determined. 

(Compl. Prayer for Relief.)  In short, having developed products that have repeatedly failed in the 

marketplace over the last quarter century, Plaintiffs ask the Court to place a heavy thumb on the 

scale of the VGRR industry to create a market for them, and to use Safelite and non-party 

insurance companies to do so. 

Plaintiffs’ false advertising claims are based on the following allegations: 

1. Defendants’ alleged conduct has injured the general public, (Compl. ¶¶ 146–
147); 

2. Defendants’ alleged conduct “has also caused Plaintiffs to delay marketing and 
selling the improved Long Crack repair method patented under the 2012 UV 
Epoxy Patent,” (id. ¶ 152); 

3. Defendants fail to disclose information to consumers concerning Long Crack 
repair, (id. ¶¶ 100–01, 118); 

4. When questioned about the availability of Long Crack repair, Safelite 
Solutions’ customer service representatives “falsely tell customers that repair in 
these circumstances either: is not safe; is unlikely to hold; or, will compromise 
the structural integrity of the windshield,” (id. ¶ 102);  

5. An undefined, older, and no longer existing version of the Safelite website 
falsely stated “Your windshield helps keep you safe. If the damage is larger 
than 6”, it cannot be repaired. You need a replacement,” (id. ¶ 119). 

Each of these claims fail.  First, Plaintiffs’ claim based on alleged injury to the general 

public fails for lack of statutory standing.  Plaintiffs appear to concede this point.  (Opp. at 9–10.)  

The Court should dismiss any claim based on ¶¶ 146–147 of the Complaint. 

Second, Plaintiffs’ claim based on alleged lost future sales and profits related to their 2012 

UV Epoxy Patent fails for lack of Article III standing.  Plaintiffs do not have a product or service 

related to the 2012 UV Epoxy Patent to sell.  As a result, they have not suffered an injury-in-fact, 
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and they therefore lack Article III standing.  The Court should dismiss any claim based on ¶ 152 of 

the Complaint. 

Third, Plaintiffs’ claim based on Safelite’s alleged failure to disclose to consumers 

information concerning Long Crack repair fails for lack of statutory standing.  To be clear, for 

these claims, Plaintiffs allege that Safelite says nothing at all about Long Crack repair, its viability, 

or Plaintiffs’ product.  Rather, according to Plaintiffs, Safelite merely “has a policy of omitting 

any and all discussion of a Long Crack windshield repair.”  (Compl. ¶ 101.)  Plaintiffs’ “failure to 

disclose” claim is outside the Lanham Act’s zone of interests and is therefore not actionable.  The 

Court should dismiss any claim based on ¶¶ 100–01, 103 and 118 of the Complaint. 

Fourth, Plaintiffs’ claim based on Safelite Solutions’ alleged false statements in response 

to customers’ inquiry about Long Crack repair is not actionable under the Lanham Act.  These 

statements are statements of opinion, not fact.  Moreover, these statements are made in the context 

of private, one-on-one phone conversations not exposed to the general public.  They are therefore 

not “commercial advertising or promotion” as required by the Lanham Act.  The Court should 

dismiss any claim based on ¶ 102 of the Complaint. 

Fifth, Plaintiffs’ claim based on alleged false statements on Safelite’s undefined, former 

website fails for lack of standing and because the statements are not “commercial advertising or 

promotion.”  Plaintiffs’ have failed to plead that the alleged statements were the proximate cause 

of their alleged injuries.  Further, they have failed to plead that the alleged website statements 

were widely disseminated as required to satisfy the definition of “commercial advertising or 

promotion.”  The Court should dismiss any claim based on ¶¶ 117–22 of the Complaint. 

Finally, all of Plaintiffs’ claims are barred by the doctrine of laches.  Plaintiffs have been 

aware of the factual allegations underlying the Complaint for decades and attempted to bring an 
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antitrust claim against a similarly-situated third party administrator on nearly identical allegations 

more than ten years ago.  

II. ARGUMENT 

A. Plaintiffs’ Claim For False Advertising Based on Alleged Injury to the 
“Public Interest” Should Be Dismissed for Lack of Statutory Standing 
Because it Falls Outside the Lanham Act’s Zone of Interests. 

Plaintiffs now concede that they are not asserting claims based on general injury to the 

public interest.  (See Opp. at 9 (“Plaintiffs are asserting claims for injuries to their ‘commercial 

interests and reputation’ caused by Defendants false advertising—not the injuries to the public”).)  

Claims of generalized harm to the public are outside the zone of interests protected by the Lanham 

Act.  (See Mot. to Dismiss at 8.)  Therefore, Plaintiffs’ false advertising claim based upon harm to 

the general public alleged in ¶¶ 146–147 of the Complaint should be dismissed. 

B. Plaintiffs’ Claim For False Advertising Related to the 2012 UV 
Epoxy Patent Should Be Dismissed for Lack of Article III Standing. 

Plaintiffs do not have a product or service related to the 2012 UV Epoxy Patent to sell.  As 

a result, they cannot reasonably claim future lost sales or profits related to the patent under the 

Lanham Act, and therefore have not suffered an injury-in-fact sufficient to establish Article III 

standing. 

Plaintiffs maintain that they can pursue a false advertising claim for future lost sales and 

profits related to the delayed marketing and selling of the improved Long Crack repair method 

patented under the 2012 UV Epoxy Patent.  (See Opp. at 11–12.)  In support of this assertion, 

Plaintiffs collect cases in which courts outside the Sixth Circuit have concluded that future lost 

sales or profits are recoverable under the Lanham Act and provide a basis for standing.  (See id.)  
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But Plaintiffs ignore the fact that in all of the cases cited therein, the plaintiff had an existing 

product to sell.1 

In contrast, here, Plaintiffs have no product or service related to the 2012 UV Epoxy Patent 

to sell.  The Plaintiffs concede as much in their Complaint, stating that they “have not been able to 

develop, market or license a more advanced system for Long Crack repair[.]”  (Compl. ¶ 135) 

(emphasis added).  The purpose of the Lanham Act is “to protect persons engaged in . . . 

commerce against unfair competition.”  15 U.S.C. § 1127.  But Plaintiffs are not engaged in 

commercial competition now with respect to the 2012 UV Epoxy Patent.  Plaintiffs have an idea 

that they wish to develop at some speculative, undetermined time in the future, rather than goods 

or services with which they can compete in the VGRR market now.  Cf. Lujan v. Defenders of 

Wildlife, 504 U.S. 555, 560 (1992) (holding that in order to have suffered an injury in fact, a 

plaintiff must demonstrate “an invasion of a legally protected interest which is (a) concrete and 

particularized and (b) actual or imminent, not conjectural or hypothetical.”) 

In this case, Plaintiffs’ alleged injuries are “conjectural” and “hypothetical.”  Whatever the 

merits of the 2012 UV Epoxy Patent, there was and is no product or service related to that patent 

for Plaintiffs to sell and, as a result, no lost sales or profits related to the patent that Plaintiffs can 

reasonably claim under the Lanham Act.2  Plaintiffs therefore lack Article III standing to pursue 

                                                 
1 See ALPO Petfoods, Inc. v. Ralston Purina Co., 997 F.2d 949, 953–54 (D.C. Cir. 1993) (permitting the 

plaintiff, a producer of dog food seeking to expand its preexisting regional business nationwide, to recover lost sales 
and profits it would have earned from its nationwide expansion but for the defendant’s false advertising); Par Sterile 
Prods., LLC v. Fresenius Kabi USA LLC, No. 14 C 3349, 2015 WL 1263041, at *3 (N.D. Ill. Mar. 17, 2015) (finding 
the plaintiff, a manufacturer of pharmaceuticals, had standing under the Lanham Act based on future lost sales and 
profits of the plaintiff’s pharmaceutical, which was “already FDA–approved, fully developed and ready for sale”); 
Princeton Graphics Operating, L.P. v. NEC Home Elecs. (U.S.A.), Inc., 732 F. Supp. 1258, 1264–65 (S.D.N.Y. 1990) 
(finding that the plaintiff, a manufacturer of computer monitors, had standing under the Lanham Act based on lost 
sales of (1) a pre-existing monitor whose sales decreased after the defendant’s false advertisement and (2) a second 
monitor introduced shortly after the defendant’s false advertisement). 

2 Plaintiffs attempt to remedy this deficiency by arguing that “the products used to repair Long Cracks under 
the 2012 Patent are simply a continuation of Plaintiffs’ earlier patented Long Crack repair products which Plaintiffs 
have marketed.”  Pls.’ Opp at 11.  But Plaintiffs identify no allegations in their Complaint to support this allegation, 
and “it is black letter law that a plaintiff may not cure a pleading deficiency through assertions in a brief in opposition 
to a motion to dismiss.”  Mohawk Rebar Serv., Inc. v. Int’l Ass’n of Bridge, Structural, Ornamental, No. 1:14 CV 
00137, 2015 WL 5657252, at *8 (N.D. Ohio Sept. 24, 2015).  Moreover, even if Plaintiffs had identified such factual 
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their claim for loss of sales and profits related to the 2012 UV Epoxy Patent because they have not 

suffered an injury-in-fact.  See Joint Stock Soc’y v. UDV N.A., Inc., 266 F.3d 164, 176–77 (3rd Cir. 

2001) (finding that plaintiffs failed to establish standing for their false advertising claim under the 

Lanham Act because they “ha[d] not even begun offering their product for sale in the United 

States”); PDK Labs, Inc. v. Friedlander, 103 F.3d 1105, 1112 (2nd Cir. 1997) (where a patent-

holder marketed a weight loss product to potential investors and sought to someday market that 

product to the public, the patent-holder’s “hopes of eventually . . . selling a retail weight loss 

product are too remote at this stage to confer standing to challenge [a competitor’s] advertising.”); 

Me. Springs, LLC v. Nestle Waters N.A., No. 14-cv-00321, 2015 WL 1241571, at *6 (D. Me. Mar. 

18, 2015) (“Maine Springs’ plans of eventually marketing and selling bottled water are too 

speculative to constitute an injury-in-fact for its Lanham Act claim.”).  The Court should dismiss 

any claim based on ¶ 152 of the Complaint. 

C. Plaintiffs’ False Advertising Claim Based on a Failure to Disclose 
Theory Fails For Lack of Statutory Standing. 

(a) Plaintiffs’ Claim Falls Outside the Lanham Act’s Zone of Interests. 

False advertising requires a false or misleading statement of fact.  Although Plaintiffs 

pepper their Opposition with references to Safelite making “false statements,” the Complaint is 

woefully bare of correlating allegations.  Plaintiffs conflate references to old websites or isolated 

responses to alleged Long Crack inquiries with what Plaintiff describes as the bulk of this case:  

insurer-dictated scripts followed in the process of administering insurance claims and/or 

statements on Safelite’s website to potential customers.  Critically, Plaintiffs do not allege (nor 

could they) that those scripts or websites say anything about Long Cracks, Long Crack repair 

 
(continued…) 
 
allegations, that does not alter the fact that, as Plaintiffs concede in their Complaint, no product or service related to 
the 2012 UV Epoxy Patent exists and is ready to be sold. 
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safety, or whether Long Cracks are capable of being repaired or not.  Rather, Plaintiffs allege that 

Defendants fail to disclose information to consumers regarding Long Crack repair, and process 

claims such that Long Cracks are not repaired.  But a false advertising claim based on a 

defendant’s alleged failure to disclose information does not fall within the Lanham Act’s zone of 

interests as demonstrated by the plain language of the Act, its legislative history, and well-

established case law.  (See Mot. to Dismiss at 14.) 

“[A] statutory cause of action extends only to plaintiffs whose interests ‘fall within the 

zone of interests protected by the law invoked.’”  Lexmark Int’l, Inc. v. Static Control 

Components, 134 S. Ct. 1377, 1388 (2014) (quoting Allen v. Wright, 468 U.S. 737, 751 (1984)).  

“Whether a plaintiff comes within the zone of interests is an issue that requires [courts] to 

determine, using traditional tools of statutory interpretation, whether a legislatively conferred 

cause of action encompasses a particular plaintiff’s claim.”  Lexmark, 134 S. Ct. at 1387 (citation 

and quotations omitted). 

“As in any statutory construction case,” courts start “with the statutory text, and proceed 

from the understanding that unless otherwise defined, statutory terms are generally interpreted in 

accordance with their ordinary meaning.”  Sebelius v. Cloer, 133 S. Ct. 1886, 1893 (2013) 

(citation and quotations omitted).  With respect to false advertising, the Lanham Act provides: 

(1) Any person who, on or in connection with any goods or services, or any container for 
goods, uses in commerce any word, term, name, symbol, or device, or any combination 
thereof, or any false designation of origin, false or misleading description of fact, or false 
or misleading representation of fact, which— . . . 

 (B) in commercial advertising or promotion, misrepresents the nature, characteristics, 
qualities, or geographic origin of his or her or another person’s goods, services, or 
commercial activities, shall be liable in a civil action by any person who believes that he or 
she is or is likely to be damaged by such act. 

15 U.S.C. § 1125(a)(1)(B).   
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Interpreting this provision of the Act, courts have found that “it is hard to see how a simple 

failure to disclose can be brought within its terms . . . . The key language seems to be ‘false 

description,’ false ‘representation,’ and false ‘designation of origin.’ The absence of any statement 

is neither ‘false’ nor a ‘representation.’” Universal City Studios, Inc. v. Sony Corp. of Am., 429 F. 

Supp. 407, 410 (C.D. Cal. 1977) (emphasis added).  “Thus, courts have construed § 43(a) of the 

Lanham Act as not imposing any affirmative duty of disclosure.”  Aquashield Inc. v. Sonitec 

Vortisand, Inc., No. 13-cv-00119, 2013 WL 5524598, at *6 (E.D. Tenn. Oct. 4, 2013) (collecting 

cases).  See also K & N Eng’g, Inc. v. Spectre Performance, No. EDCV 09-01900-VAP, 2011 WL 

4387094, at *18 (C.D. Cal. Sept. 20, 2011) (collecting cases).  The Lanham Act’s legislative 

history confirms the accuracy of this interpretation.  See Tire Kingdom, Inc. v. Morgan Tire & 

Auto, Inc., 915 F. Supp. 360, 366 (S.D. Fla. 1996) (discussing the Senate’s rejection of language 

that would have prohibited “omissions of material information” under the Lanham Act). 

Here, when Defendants communicate with consumers they say nothing about the viability 

of Long Crack repair.  Specifically, Plaintiffs allege that: 

• “the Safelite script uniformly fails to include any information that permits a CSR who 
is processing and adjusting an insurance damage claim to disclose to the policyholder 
the option or benefits of performing a windshield repair when the size of the 
windshield crack is larger than a dollar bill (six inches). Rather, when a windshield has 
a Long Crack, Safelite’s script automatically compels the CSR to simply process the 
insurance claim as requiring a windshield replacement.”  

• “In a recent public filing in the United States District Court for the District of 
Connecticut, Safelite acknowledged that it has a policy of omitting any and all 
discussion of a Long Crack windshield repair.”  

• “the Safelite website currently represents against the guidance of the ROLAG Standard, 
by falsely listing (seemingly as a criteria) under a heading entitled ‘Replace my 
windshield’ – ‘Damage larger than 6”‘; and likewise asking under a heading entitled 
‘Repair my windshield’ – ‘Does the chip or crack fit under a dollar bill?’” 

(Compl. ¶¶ 100, 101, 118) (emphasis added).   
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These substantive allegations reveal the true nature of Plaintiffs’ claim—that Safelite 

should be held liable for false advertising based on its failure to disclose information concerning 

Long Crack repair.  But Safelite cannot be held liable for false advertising under the Lanham Act 

based on its alleged failure to disclose information.  See Aquashield Inc., 2013 WL 5524598, at *6 

(collecting cases); K & N Eng’g, Inc., 2011 WL 4387094, at *18 (collecting cases); 5 J. Thomas 

McCarthy, McCarthy on Trademarks and Unfair Competition § 27.65 (4th ed. 2015) (collecting 

cases).   

Plaintiffs offer little in the way of opposition to this statement of the law.  (See Opp. at 21 

(citing Trekeight, LLC v. Symantec Corp., 2006 U.S. Dist. LEXIS 100609, *17–18 (S.D. Cal. May 

23, 2006).)  In Trekeight, the district court concluded that the defendant’s failure to correct a 

critical statement on its website about the plaintiff’s product after plaintiff developed a revised 

version of that product could have been potentially misleading or confusing to a consumer.  2006 

U.S. Dist. LEXIS 100609 at *17–19.  The court said nothing about whether a simple failure to 

disclose information was actionable under the Lanham Act.  See id. 

Safelite and its insurers process claims such that, if cracks are six inches or shorter, they 

are repaired.  If they are longer, the windshield is replaced.  Defendants’ statements describing this 

particular claims administration procedure are accurate, and Plaintiffs do not allege otherwise.  

Nothing is said about Long Crack repairs, their viability or safety, or any options outside the 

dictated claims administration process.  That is Defendants and the insurers’ free market right.  

(Indeed, Plaintiffs’ antitrust challenge to this free market right has been unilaterally rejected by the 

courts.)  Plaintiffs’ claim that Defendants and non-party insurance companies should be forced to 

inject additional claims solutions or other processes that they neither offer nor otherwise discuss 

falls outside the Lanham Act’s zone of interest.  The Court should dismiss any claim based on ¶¶ 

100–01, 103, and 118 of the Complaint. 
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(b) Plaintiffs’ Causation Theory Is Too Remote to Establish 
Statutory Standing Under Lexmark. 

Further, Plaintiffs do not allege sufficient facts to establish that Defendants’ alleged failure 

to disclose information concerning Long Crack repair was the proximate cause of their alleged 

injuries.3  Indeed, Plaintiffs’ theory of causation requires the Court to ignore that many factors 

independent of Defendants’ conduct that could have caused the Plaintiffs’ alleged injuries.   

Although Plaintiffs argue that it is premature to dismiss their claim based on their failure to 

plead proximate cause, (Opp. at 12-13), Supreme Court precedent dictates otherwise.  Anza v. 

Ideal Steel Supply Corp., 547 U.S. 451, 459 (2006) (dismissing complaint at 12(b)(6) based on 

failure to sufficiently plead proximate cause).  In Anza, Ideal Steel, a retailer of steel mill products, 

brought a RICO claim against its principal competitor, arguing that the competitor’s fraudulent 

practice of not charging sales tax permitted it to gain sales and market share at Ideal Steel’s 

expense.  Id. at 453–54.  Analyzing the complaint under Rule 12(b)(6), the Court emphasized the 

remote nature of Ideal Steel’s injuries and concluded that Ideal Steel’s “lost sales could have 

resulted from factors other than petitioners’ alleged acts of fraud.  Businesses lose and gain 

customers for many reasons, and it would require a complex assessment to establish what portion 

of Ideal’s lost sales were the product of National’s decreased prices.”  Id. at 458–59.  The Supreme 

Court thus held that Ideal Steel’s claim failed to sufficiently plead proximate cause where damage 

is based on speculative market losses.  Id. at 460–61.  The Court in Lexmark expressly relied upon 

Anza in the Lanham Act context in defining the proximate cause requirement.  Lexmark, 134 S. Ct. 

at 1395. 

As in Anza, Plaintiffs’ Complaint makes clear the attenuated relationship between 

Defendants’ alleged actions and Plaintiffs’ alleged injuries.  (Mot. to Dismiss at 16–17 (citing 

Compl. ¶¶ 2, 14, 92–93, 130–31).)  This attenuated theory of causation is exacerbated by the fact                                                  
3 This argument applies with equal force to all of Plaintiffs’ claims. 
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that, within the VGRR industry, the market for long crack repair is shaped by a variety of 

independent factors over which the Defendants have no control.  (Mot. to Dismiss at 19.)  The 

Court should dismiss any claim based on ¶¶ 100–01, 103, and 118 of the Complaint accordingly.    

D. The Alleged Statements Made by Safelite Solutions’ Customer Service 
Representatives Are Not Actionable Under the Lanham Act. 

Stripped of the “nondisclosure” allegations that Plaintiffs raise to challenge statements 

made during the claims administration process, what remains is a single allegation concerning 

Long Crack repair:  that, when and if questioned about the availability of Long Crack repair 

(assuming this ever happens), Safelite Solutions’ customer service representatives “falsely tell 

customers that repair in these circumstances either: is not safe; is unlikely to hold; or, will 

compromise the structural integrity of the windshield.”  (Compl. ¶ 102.)  Plaintiffs separately 

allege that, if asked, representatives state that Safelite’s replacement windshields are “equivalent” 

to OEM windshields.  (Compl. ¶ 103.)  These are statements of opinion, which are not actionable 

under the Lanham Act.  See First Am. Council of Certified Podiatric Physicians & Surgeons v. 

Am. Bd. of Podiatric Surgery, Inc., 185 F.3d 606, 614 (6th Cir. 1999) (“a Lanham Act claim must 

be based upon a statement of fact, not of opinion”).  Generalizations about safety, likeliness of 

holding, and equivalency are simply too subjective and attenuated to give rise to a Lanham Act 

claim, particularly where they make no reference to Plaintiffs or their products.  (See Mot. to 

Dismiss at 14–15.) 

Second, these statements are not commercial speech made for the purpose of influencing 

customers to buy Safelite Solutions’ goods or services.4  (See Mot. to Dismiss at 10–14).  Plaintiff 

                                                 
4 After Defendants filed their Motion to Dismiss, and shortly before Plaintiffs filed their response in 

opposition, the Sixth Circuit issued a published opinion clarifying the standard for determining what constitutes 
“commercial advertising or promotion” under the Lanham Act.  See Grubbs v. Sheakley Grp., Inc., 807 F.3d 785, 
798–801 (6th Cir. 2015).  Relevant here, Grubbs defined “commercial advertising or promotion” as: “(1) commercial 
speech; (2) for the purpose of influencing customers to buy the defendant’s goods or services; (3) that is disseminated 
either widely enough to the relevant purchasing public to constitute advertising or promotion within that industry or to 
a substantial portion of the plaintiff’s or defendant’s existing customer or client base.”  Id. at 801. 
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disagrees, (Opp. at 16–18), but fails to account for its own allegation that the statements made by 

Safelite Solutions’ customer service representatives when qualifying short-crack repairs and Long 

Crack windshield replacements are made as a third party administrator.  (Compl ¶¶ 93, 112.)  

Pursuant to Safelite Solutions’ contractual relationship with insurance companies, statements by 

Safelite Solutions’ customer service representatives are made for the purpose of qualifying 

policyholders claims and not “for the purpose of influencing customers to buy [Safelite Solutions’] 

goods or services.”  Once a short crack repair (or a replacement for a windshield with a Long 

Crack) is processed in accordance with the insurance company agreements, Safelite Solutions may 

indeed make a referral to a Safelite shop “for the purpose of influencing customers.” (Opp. at 16-

18.)  But Plaintiffs’ do not challenge that referral; rather, they base their claims on alleged 

statements made when qualifying claims for either short crack repair or Long Crack replacement 

(i.e., the “dollar bill rule”).  Those statements, on Plaintiffs’ own allegations, are made only to 

administer the insurer’s claims process, which does not include Long Crack repair.  Plaintiffs’ 

allegations therefore fail to satisfy the definition of “commercial advertising or promotion.”   

Lastly, the alleged statements are made in the context of purely private, one-on-one 

conversations in accordance with insurance company-insured contracts.  These conversations are 

not disseminated to the public and therefore do not constitute “commercial advertising  or 

promotion.”  “Numerous district courts have concluded that purely private communications and 

other messages that are not publicly disseminated are not ‘advertising’ or ‘promotion’ as 

contemplated by Section 1125(a)(1)(B).”  Advanced Fluid Sys., Inc. v. Huber, 28 F. Supp. 3d 306, 

334 (M.D. Pa. 2014) (collecting cases).  This accords with “the common—and common sense—

meaning of ‘advertising’ and ‘promotion,’” which “connotes the public, rather than purely private, 

communication of information.”  Johnson Controls, Inc. v. Exide Corp., 152 F. Supp. 2d 1075, 

1082 (N.D. Ill. 2001).  The alleged statements made by Safelite Solutions’ customer service 
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representatives are made in private conversations with policyholders.  Because they are private 

and not widely disseminated, they are not “commercial advertising or promotion.”5  Plaintiffs’ 

claim based on those statements therefore fails.  

E. Plaintiffs’ Claim Based on the Alleged Website Statement Fails For 
Lack of Standing and Because They are Not “Commercial Advertising 
or Promotion.” 

Plaintiffs allege that an older version of Safelite’s website falsely stated that cracks longer 

than six inches could not be repaired.  (Compl. ¶ 119.)  But Plaintiffs fail to allege facts 

demonstrating that this statement is the proximate cause of their injuries or that the statement was 

widely disseminated such that it could be considered “commercial advertising or promotion.” 

First, Plaintiffs have failed to demonstrate that Safelite’s website was the proximate cause 

of Plaintiffs’ alleged injuries.  In their Complaint, Plaintiffs offer the conclusory allegation that 

Safelite’s website “directly lead[s] both insurance and retail consumers into believing that 

windshield replacement is the only option for a windshield with a Long Crack.” (Id. ¶ 132.)  But 

nothing in the Complaint supports this legal conclusion.  Plaintiffs allege only that Defendants’ 

website is “viewable,” (id. ¶ 120), not that they have actually been viewed by any insurance or 

retail customers.  And absent some allegation that Safelite’s website was viewed by insurance or 

retail customers, and that those consumers altered their purchasing of VGRR services and 

products in turn, there is no factual basis for the Court to conclude that Safelite’s website “directly 

lead both insurance and retail consumers into believing that windshield replacement is the only 

option for a windshield with a Long Crack,” (id. ¶ 132).  In other words, Plaintiffs have failed to 

                                                 
5 Plaintiffs’ argument that the alleged statements made by customer service representatives are widely 

disseminated because Safelite Solutions is the largest third party administrator in the nation misses the mark.  (See 
Opp. at 18–19.)  First, it requires the Court to ignore that these conversations are entirely private, contrary to “the 
common—and common sense—meaning of ‘advertising’ and ‘promotion,’” Johnson Controls, Inc., 152 F. Supp. 2d. 
at 1082.  Second, the Complaint itself undermines Plaintiffs’ claim—Defendants are one of many third party 
administrators offering their services to insurance companies and serve only a limited segment of the relevant market. 
(Compl. ¶ 18.)   
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demonstrate that Safelite’s website was the proximate cause of Plaintiffs’ alleged injuries.  

Therefore, Plaintiffs’ false advertising claim based on Safelite’s website should be dismissed. 

Second, Plaintiffs have failed to allege facts demonstrating that the statement on Safelite’s 

website was widely disseminated such that it satisfies the definition of “commercial advertising or 

promotion.”  Here, the Complaint identifies the web address for the site and asserts that it was 

“viewable.”  (Compl. at ¶¶ 117, 120.)  But the Complaint does not allege that any individual 

actually viewed the alleged statement.  Absent some allegation that the website has been viewed 

by “the relevant purchasing public . . . or by a substantial portion of Plaintiffs’ or Defendants’ 

existing customer or client base,” Grubbs,  807 F.3d at 801, there is no basis to infer that the 

website has been disseminated widely to the relevant audience under Grubbs.  Therefore, as pled 

in the Complaint,  the website’s contents do not constitute “commercial advertising or promotion” 

under the Lanham Act, and Plaintiffs’ false advertising claim based on the website fails. 

F. All of Plaintiffs’ Claims Are Barred by the Doctrine of Laches. 

Plaintiffs readily concede that they have been aware of the facts of the Complaint for years, 

and that “there is a long history between Safelite and Campfield.”  (Opp. at 22.)    Under the 

doctrine of laches, the Court should dismiss the Complaint in its entirety.  

Although Plaintiffs attempt to argue that laches is not appropriately resolved on a motion 

to dismiss (Opp. at 21–23),  precedent from the Sixth Circuit and this district indicates otherwise, 

see, e.g., Cataldo v. U.S. Steel Corp., 676 F.3d 542, 547 (6th Cir. 2012) (holding that when “the 

allegations in the complaint affirmatively show that the claim is time-barred . . . dismissing the 

claim under Rule 12(b)(6) is appropriate”); Logan Farms v. HBH, Inc. DE, 282 F. Supp. 2d 776, 

789–90 (S.D. Ohio 2003) (applying laches and dismissing the plaintiffs’ false advertising claim 

under the Lanham Act because the plaintiffs’ filed their claim almost a year after the Lanham 

Act’s analogous statute of limitations under Ohio law had elapsed).   
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Here, Plaintiffs’ delay in bringing their cause of action is even more extreme than that of 

the plaintiffs in Logan Farm.  On the face of the Complaint, Plaintiffs have had actual knowledge 

of the Defendants’ alleged misconduct for years, if not decades.  See (Compl. ¶¶ 3, 7, 8, 66, 67, 

70, 77, 84, 86); see also Campfield v. State Farm Mut. Auto Ins. Co., 532 F.3d 1111, 1116–17 

(10th Cir. 2008) (discussing Campfield’s filing of a suit more than a decade ago against a 

similarly-situated third party administrator challenging the conduct at issue here).  Plaintiffs 

maintain that the promulgation of the 2007 ROLAGS excuses their failure to bring suit against 

Safelite in a timely fashion.  (Opp. at 22.)  But 2007 was almost a decade ago, and Plaintiffs’ filing 

of their Complaint was six years after Ohio’s corresponding statute of limitations expired.  (See 

Mot. to Dismiss at 21.) 

Further attempting to escape the consequences of their excessive delay, Plaintiffs insist that 

whether Safelite has been unduly prejudiced is a question of fact.  (See Opp. at 22.)  But as 

Plaintiffs’ own allegations make clear, they failed to file the Complaint within Ohio’s analogous 

statute of limitations.  Such a delay is “presumptively prejudicial and unreasonable,”  Nartron 

Corp. v. STMicroelectronics, Inc., 305 F.3d 397, 408 (6th Cir. 2002), even under Rule 12(b)(6), 

see Logan Farms, 282 F. Supp. 2d at 789–90.6   Laches therefore applies, and Plaintiffs’ 

Complaint should be dismissed accordingly. 

CONCLUSION 

For these reasons, Defendants respectfully request that the Court dismiss the Complaint 

with prejudice. 

                                                 
6 Plaintiffs attempt to argue that laches should not apply in this case because they can (1) rebut the 

presumption of prejudice; (2) establish that there was a good excuse for their delay; or (3) show that Defendants 
engaged in particularly egregious conduct which would change the equities significantly in Plaintiffs’ favor.  (Pls.’ 
Opp. at 22–23.)  But Plaintiffs do not identify any allegations in the Complaint to support this argument.  Nor, beyond 
a conclusory assertion that Defendants’ conduct was egregious, do they offer any cogent explanation of how they can 
rebut the presumption that laches applies in this case. 
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