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LR 7-1(a) CERTIFICATION
AND REQUEST FOR ORAL ARGUMENT 

Counsel for plaintiff Glas-Weld Systems, Inc. (“Glas-Weld”) certify they have 

conferred with counsel for defendant Michael P. Boyle, dba Surface Dynamix (“Michael 

Boyle) and with defendant Christopher Boyle (“Christopher Boyle”) (collectively “the 

Boyles”) on the issues which are the subject of this motion.  The parties have been 

unable to reach agreement.

Glas-Weld requests that oral argument on this motion be scheduled jointly with 

oral argument on the claims construction. 

MOTION

Pursuant to Fed. R. Civ. P. 56, Glas-Weld moves for partial summary judgment 

on patent infringement of U.S. Patent Nos. 5,670,180 (“the ‘180 patent”) and 6,898,372 

(“the ‘372 patent”) (collectively the “Patents-in-Suit”) by Michael Boyle and Christopher 

Boyle.  Glas-Weld’s motion is supported by the court record, the memorandum that 

follows, and the declaration of Javier Sobrado along with the exhibits attached thereto.

MEMORANDUM OF LAW

I. INTRODUCTION 

Summary judgment on the issue of patent infringement is appropriate in this case 

because there is no factual dispute with regard to the structure of the accused products.

The only dispute between the parties is with respect to the meaning of the claim terms, 

which the court will decide as a matter of law.  As discussed in greater detail below, 

summary judgment of patent infringement by the Boyles is appropriate as to claim 1 of 

the ‘180 Patent and claims 1 and 14 of the ‘372 Patent irrespective of what 

constructions the court adopts for the claim terms in dispute.

The patent infringement claims in this case arise out of the copying of Glas-

Weld’s patented technologies, by its former employees, the Boyles.  As set forth below, 
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each and every limitation in the claims asserted for summary judgment is found in the 

resin injection, lamp, and glass repair system products sold by the Boyles (the “Accused 

Products”).  Moreover, the Boyles have not put forth any supportable non-infringement 

position.  Both defendants have refused to provide Glas-Weld with substantive 

responses to its interrogatories regarding their non-infringement positions. 

Accordingly, Glas-Weld requests that the Court grant this motion for summary 

judgment that the Boyles’ Accused Products infringe the Patents-in-Suit. 

II. UNDISPUTED FACTS 

A. The Patents-In-Suit 

The ‘180 Patent, entitled “Laminated Glass and Windshield Repair Device”, 

attached hereto as Exhibit A, issued on September 23, 1997.  Exhibit A.1  Randy L. 

Mackey and Robert A. Beveridge are the named inventors on the ‘180 Patent. Id.  Glas-

Weld is the sole owner of the ‘180 Patent. Id.  The ‘180 Patent is generally directed to a 

resin injector having a plunger that engages and disengages a groove in the shaft of the 

piston.

// // // 

// // // 

// // // 

// // // 

// // // 

// // // 

// // // 

// // // 

                                               
1 All citations to exhibits, refer to the exhibits attached to the declaration of Javier 

Sobrado in support of plaintiff’s motion for partial summary judgment of patent 
infringement, which is being filed concurrently with this motion and memorandum. 
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‘180 Patent, Figs. 1 & 3. 

The ‘372 Patent, entitled “Lamp System for Curing Resin In Glass,” attached hereto as 

Exhibit B, issued on May 24, 2005.  Michael P. Boyle and Randy L. Mackey are the 

named inventors on the ‘372 Patent.  Glas-Weld is the sole owner of the ‘372 Patent.

The ‘372 Patent is generally directed to a lamp for curing resin during the repair of 

glass, and to a system for repairing glass, including a lamp and a resin injector. 

// // // 

// // // 

// // // 

// // // 

// // // 

// // // 

// // // 

// // // 

// // // 

// // // 

// // // 
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‘372 Patent, Figs. 1 & 2. 

B. The Boyles’ Infringing Products 

The Boyles make, use, sell, or offer for sale in the United States, or import into 

the United States, the DynaVac and D2 resin injectors (the DynaVac and D2 resin 

injectors, together with any other products that include these injectors, including the 

glass repair systems discussed below, collectively “the ‘180 Patent Accused Products”). 

// // // 

// // // 

// // // 

// // // 

// // // 

// // // 

// // // 
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Amended Complaint, Exhibit N (Doc. No. 28-15), at 6. 

The Boyles also make, use, sell, offer for sale in the United States, or import into 

the United States, the Halo curing lamp (the Halo curing lamp, together with any other 

products that include such a lamp, including the glass repair systems discussed below, 

collectively “the ‘372 Patent Accused Products”). 

The Boyles also make, use, sell, offer for sale in the United States, or import into 

the United States, the DynaVac Windshield Repair System and D2 Windshield Repair 

System, which include both a resin injector and a curing lamp. 
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In response to Glas-Weld’s Requests for Admission, Defendant Michael P. Boyle 

admitted that several of the claim elements of the ‘180 Patent and ‘372 Patent claims 

are present.  Exhibit C.2

The Boyles have refused to produce any curing lamp products, and have only 

produced the piston and cylinder portions of two of their products (and not the mounting 

attachment).

C. The Boyles’ Refusal to Answer Discovery Relating to Non-
Infringement3

Defendant Michael P. Boyle was served with Glas-Weld’s First Set of 

Interrogatories to Michael Boyle (Nos. 1-23) on May 3, 2013.  Exhibit D.  Interrogatory 

No. 8 to Michael Boyle recited:  

                                               
2 These admissions are addressed in more detail below. 

3 Defendants’ dilatory tactics with respect to their failure to produce the Accused 
Products, and refusal to disclose their non-infringement positions do not evidence a 
good faith attempt to defend themselves, but rather a strategy of ensuring that any 
eventual success on the merits by Glas-Weld is a pyrrhic victory. 
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INTERROGATORY NO. 8 
With respect to each claim of the Glas-Weld Patents-in-Suit, provide a claim 
chart that explains in complete detail the basis for your contention that the claim 
is not infringed by the making, sale, offer for sale and/or use of the Accused 
Products, either literally or under the doctrine of equivalents, specifically noting 
what element(s) or limitation(s) of each claim is missing in the Accused Products. 

Ex. D at 16.  Michael Boyle refused to answer this question for months, until the court 

entered an Order granting Glas-Weld’s Motion to Compel, and appointed pro bono 

counsel for Michael Boyle. (Doc. No. 67).   However, even with the assistance of 

counsel, and despite the order compelling Michael Boyle to answer this interrogatory, 

Michael Boyle continues to refuse to set forth his non-infringement positions. Ex. E.

Instead, on October 21, 2012 Michael Boyle served supplemental responses answering 

Interrogatory No. 8 by stating that, “No claim charts have been produced.  Defendant 

will supplement this response if unprivileged responsive documents become available.” 

Ex. E, at 7.  Since then, Michael Boyle has not supplemented his responses further.4

Similarly, Christopher Boyle was served with interrogatories on October 15, 

2013. Ex. F.  These interrogatories included Interrogatory No. 7, which was identical to 

Interrogatory No. 8 to Michael Boyle, verbatim. Ex. F at 15.  Christopher Boyle initially 

refused to respond to all interrogatories because of a clerical error on the 

interrogatories.  Accordingly, Glas-Weld served him with a corrected set of 

interrogatories on December 20, 2013.  Christopher Boyle finally served delinquent and 

deficient responses to these interrogatories on March 4, 2014. Ex. G.  In response to 

Interrogatory No. 7, his response states merely, “I object to interrogatory No.7 on the 

basis of my aforementioned General Objections.” Id.  Similarly, Christopher Boyle did 

not make a good faith to answer Glas-Weld’s Requests for Admission regarding patent 

                                               
4 Several other of Michael Boyle’s interrogatory responses are also deficient in 

that they fail to provide substantive answers or to properly identify the documents that 
are being relied on to answer the interrogatory. 
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claim elements, and instead simply denied that every single recited claim element was 

present in the Accused Products. Ex. H. 

III. APPLICABLE LEGAL STANDARDS 

A. Summary Judgment 

“[S]ummary judgment is as appropriate in a patent case as any other.” Avia

Group Int’l, Inc. v. LA Gear California, Inc., 853 F.2d 1557, 1561 (Fed. Cir. 1988) 

(abrogated on other grounds) .  Summary judgment is proper when a moving party 

demonstrates that there is “no genuine issue as to any material fact, and the moving 

party is entitled to judgment as a matter of law.”  FED. R. CIV. P. 56(c).  There is no 

genuine issue of material fact, when “the record taken as a whole could not lead a 

rational trier of fact to find for the non-moving party.” Matsushita Elec. Indus. Co. v. 

Zenith Radio Corp., 475 U.S. 574, 587 (1986).  Thus, the court must decide “whether 

the evidence presents a sufficient disagreement to be presented to the trier [of fact] or 

whether it is so one-sided that one party must prevail as a matter of law.” Anderson v. 

Liberty Lobby, Inc., 477 U.S. 242, 251-52 (1986).  In doing so, the court must view the 

evidence in the light most favorable to the non-moving party. Knoll Pharm. Co. v. Teva 

Pharms USA, Inc., 367 F.3d 1381, 1383 (Fed. Cir. 2004). However, the party opposing 

the motion for summary judgment cannot rest on mere allegations, but instead must 

present actual evidence that creates a genuine issue as to material fact for trial.

Anderson, 477 U.S. at 249.  If a non-moving party cannot establish a genuine issue for 

trial on any essential element of her claim, then the moving party is entitled to summary 

judgment. Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986). If there “is no factual 

dispute” that the accused product satisfied all of the elements of the asserted claim, 

then summary judgment of infringement may be entered. Revolution Eyewear, Inc. v. 

Aspex Eyewear, Inc., 563 F.3d 1358, 1370 (Fed. Cir. 2009).
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B. Claim Construction  

Claim construction is a matter of law. Markman v. Westview Instr., Inc., 52 F.3d 

967, 979 (Fed. Cir. 1995), aff’d 517 U.S. 370 (1996).  The purpose of claim construction 

is to determine what the patent claims mean by resolving any ambiguities in the claim 

language. Gart v. Logitech, Inc., 254 F.3d 1334, 1339 (Fed. Cir. 2001); Markman, 52 

F.3d at 979.  The claim construction task requires the Court to discern the meaning of 

claim terms “in the context of [the] invention and field of art.” Curtiss-Wright Flow 

Control Corp. v. Velan, Inc., 438 F.3d 1374, 1379 (Fed. Cir. 2006).  Absent specific 

definitions in the specification, terms in a claim are “given their ordinary and customary 

meaning” as understood by “a person of ordinary skill in the art in question at the time of 

the invention.” Phillips v. AWH Corp., 415 F.3d 1303, 1312 (Fed. Cir. 2005) (en banc).

Claim construction is being briefed concurrently herewith, and Glas-Weld incorporates 

its Opening Claim Construction brief herein, in its entirety. 

C. Patent Infringement 

“The patentee bears the burden of proving infringement by a preponderance of 

the evidence.”  SRI Int'l v. Matsushita Elec. Corp. of Am., 775 F.2d 1107, 1123 

(Fed.Cir.1985) (en banc); Creative Compounds LLC v. Starmark Labs., 651 F.3d 1303, 

1314 (Fed. Cir. 2011).  The patent infringement analysis is a two-step process in which 

the court first determines, as a matter of law, the correct claim scope and then 

compares the properly construed claim to the accused device to determine, as a matter 

of fact, whether all of the claim elements are present in the accused device either 

literally or by a substantial equivalent.  See Cybor Corp. v FAS Tech., Inc., 138 F.3d 

1448, 1454-57 (Fed. Cir. 1998) (en banc). A claim is literally infringed if “each limitation 

in the asserted claim” is “found present in the accused device.” Baxter Healthcare 

Corp. v. Spectramed, Inc., 49 F.3d 1575, 1582 (Fed. Cir. 1995).
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Where a product does not literally infringe a patent claim, it may still infringe 

under the doctrine of equivalents if the differences between an individual element of the 

claimed invention and an element of the accused product are insubstantial. Warner-

Jenkinson Co. v. Hilton Davis Chem Co., 520, U.S. 17, 23 (1997).  For a finding of 

infringement under the doctrine of equivalents, the limitations of the claim must be 

compared to the elements of the infringing product. Warner-Jenkinson Co., 520 U.S. at 

40, 41. The determination of infringement can be based on the application of the 

tripartite function, way, result test. Id.  To utilize this test, an accused product is 

equivalent to the claimed element if the accused element performs substantially the 

same function in substantially the same way to achieve substantially the same result. 

Graver Tank & Mfg. v. Linde Air Prods. Co., 339 U.S. 605, 608 (1950). 

The Federal Circuit, however, has acknowledged that a finding of infringement 

under the doctrine of equivalents is not solely restricted to the tripartite test. See

Warner-Jenkinson Co., 520 U.S. at 39-40. Rather, objective evidence such as “known 

interchangeability to one of ordinary skill in the art, copying, and designing around” may 

be used in the determination as to whether the difference between the patent and the 

accused product are insubstantial. Texas Instruments Inc. v Cypress Semiconductor 

Corp., 90 F.3d 1558, 1566 (Fed. Cir. 1996) (internal citations omitted). 

IV. ARGUMENT 

A. The Boyles’ Infringement of the ‘180 Patent 

The ‘180 Patent Accused Products, including the DynaVac resin injector, 

DynaVac Windshield Repair System, the D2 resin injector and D2 Windshield Repair 

System, infringe claim 1 of the ‘180 Patent.  Claim 1 reads as follows: 

1. A device for repairing cracks in laminated glass having convertibility 
between repairing sub-surface and surface cracks comprising: 

Case 6:12-cv-02273-AA    Document 96    Filed 03/14/14    Page 13 of 42    Page ID#: 1666



Page 14 – PLAINTIFF’S MOTION FOR PARTIAL SUMMARY JUDGMENT OF 
PATENT INFRINGEMENT AND MEMORANDUM IN SUPPORT  

1990373
Cosgrave Vergeer Kester LLP 

Attorneys 
888 SW Fifth Avenue, Suite 500 

Portland, Oregon 97204 
Telephone: (503) 323-9000 Facsimile: (503) 323-9019 

a cylinder defining a dispensing mouth at an inner end, a cavity and 
an opening at an outer end defining a central bore; 

a piston mounted for axial movement in the cavity of the cylinder
including a seal portion forming a seal in the cavity and enabling 
the production of a vacuum when drawn outwardly through the 
cavity, a shaft portion extended through and fixed to the seal
portion and movable toward the mouth, said shaft portion having
a handle portion extended through the central bore and out of the 
cylinder opposite the mouth and exposed for manual 
manipulation;

a mounting member attachable to the cylinder and piston
combination for mounting the cylinder and piston combination to a 
laminated glass for positioning the mouth of the cylinder proximal 
to a crack in the laminated glass; and 

said shaft portion including a helical groove, said shaft portion
extended through the central bore of the cylinder, said central bore 
sized to receive the shaft portion including the helical groove to 
permit free sliding linear movement of the shaft portion through
the central bore, and 

a plunger member carried by the cylinder and selectively laterally 
projectable into and out of engagement with the helical groove of 
the shaft member whereby upon being projected into the groove,
turning of the exposed handle portion forces movement of the 
shaft portion toward and away from the mouth of the cylinder
and upon withdrawal of the plunger member said handle can be 
linearly slidably forced toward and away from the mouth of the 
cylinder.

Ex. A, ‘180 Patent, col. 7, ln. 20 – col. 8, ln. 13 (emphasis added).

// // // 

// // // 

// // // 

// // // 

// // // 

// // // 

// // // 

// // // 
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A limitation by limitation analysis of the Accused Products in view of Claim 1 of 

the ‘180 Patent follows and shows infringement of Claim 1 by the Accused Products.5

1. A device for repairing cracks in laminated glass having 
convertibility between repairing sub-surface and surface cracks 
comprising:

Preambles are generally not limiting because the patentability of a claim depends 

on the structure recited after the preamble, not the intended use of the recited structure. 

Marrin v. Griffin, 599 F.3d 1290, 1294 (Fed. Cir. 2010). Even preambles that recite 

structure are not considered limiting where the claimed structure can be understood 

without resorting to essential structure in the preamble. Intirtool, Ltd. v. Texar Corp., 369 

F.3d 1289, 1295 (Fed. Cir. 2004).

There is no genuine dispute that the ‘180 Patent Accused Products are devices 

for repairing cracks in laminated glass that can repair subsurface and surface cracks. 

                                               
5 As discussed above, the Boyles have refused to respond to discovery regarding 

their non-infringement positions, forcing Glas-Weld to each and every limitation and 
attempt to divine Defendants’ non-infringement positions from their proposed claim 
constructions.  Defendants’ refusal to play by the rules and answer discovery should not 
enure to their benefit. 
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Ex. C, at 2.6  Michael Boyle denies only that the Accused Products “have convertibility,” 

but this is irrelevant because 1) “having convertibility” is in the preamble and not a 

limitation of Claim - 1 it was added during prosecution to clarify the role of the plunger, 

and 2) to the extent it is a limitation it is duplicative of the limitations relating to how the 

plunger works.  Furthermore, this is a just claim construction issue, decided as a matter 

of law, and thus is not a bar to summary judgment. 

As discussed more fully in Glas-Weld’s Opening Claim Construction Brief, which 

is incorporated herein in its entirety, “having convertibility” was added to clarify the role 

of the plunger to the examiner. Ex. I at 54-59, (‘180 Patent File History, Nov. 25,1996 

Response to Office Action).  Notably, although “having convertibility” was added to 

claim 1 (Ex. I at 55), the remarks and arguments by the applicant do not discuss or 

mention convertibility at all. Ex. I at 56-59.  Instead the applicant focused on the role of 

the plunger and its ability to disengage from the “screw thread” (the helical groove) in 

order to allow linear movement of the shaft. Ex. I at 58-59.  The structure claimed in 

Claim 1 can be understood without reference to “having convertibility” or anything else 

in the preamble and thus the preamble is not limiting. Intirtool, 369 F.3d at 1295.

Even if the Court rules that the preamble is limiting, and adopts one of 

Defendants’ proposed constructions for same, the limitation it adds is co-extensive with 

the limitations on the operation of the plunger.  Michael Boyle’s proposed construction 

for “having convertibility” is "capable of being placed in more than one different physical 

configuration, said configurations operating differently from one another in a way that is 

relevant to the type of crack being repaired." Ex. J. Christopher Boyle’s proposed 

construction of “having convertibility” is, "Plunger capable of being retracted and 

                                               
6 Defendant Christopher Boyle denies an identical Request for Admission No. 1, 

as part of his collective denial of all requests for admission asking him to admit that 
claim features are present in the accused products.  This does not represent a good 
faith effort to respond to Glas-Weld’s Requests for Admission. 
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engaged in the helical groove by the user in order to aide in ease of repair of surface or 

sub-surface cracks.” Ex. J.  Under either definition, this limitation is literally met by the 

plunger’s ability to engage and disengage from the helical groove – two different 

physical configurations in which the device can operate to repair subsurface and 

surface cracks in glass. 

2. a cylinder defining a dispensing mouth at an inner end, a 
cavity and an opening at an outer end defining a central bore; 

There is no genuine dispute that the ‘180 Patent Accused Products meet this 

limitation. Defendant Michael Boyle admits that the Accused Products meet limitation. 

Ex. C, at 2-3 (Michael Boyle’s Responses to Glas-Weld’s Requests for Admission Nos. 

3 & 5).

   
         ACCUSED PRODUCT         GLAS-WELD PRODUCT 

      

         ACCUSED PRODUCT         GLAS-WELD PRODUCT 

The only claim term in dispute in this element is “central bore.”  Christopher 

Boyle has proposed the following construction for “central bore”: “The hollow portion of 

the cylinder, defined by the dispensing mouth, opening and cavity having parallel walls.” 
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Ex. J.  As discussed more fully in Glas-Weld’s Opening Claim Construction brief, it is 

unclear what is meant by “parallel walls” given that his definition accounts for the fact 

that it is the interior of the cylinder – and thus is necessarily a round surface.  Moreover, 

even when viewed in cross-section, the walls of the cylinder are generally parallel.

Accordingly, under Christopher Boyle’s definition, this limitation is still met.

Moreover, even assuming the Court adopts Christopher Boyle’s construction for 

central bore, which Glas-Weld disputes, and the chamfered section of the transition 

from the large cylinder to the small cylinder of the ‘180 Patent Accused Products are 

deemed “not parallel”, the ‘180 Patent Accused Products still meet this limitation under 

the doctrine of equivalents. The fact that the a small portion of the surface at the 

transition from the large portion of the cylinder to the small portion of the cylinder is a 

chamfered does not affect the function of the central bore – to allow the passage of the 

piston; the way in which the central bore serves this – by having the piston pass through 

it while maintaining the seal on the sealed portion of the shaft portion; or the result – the 

seal is maintained during the insertion and retraction of the piston.  Accordingly, the 

function-way-result test is met and therefore this limitation is met under the doctrine of 

equivalents. Graver Tank, 339 U.S. at 608.  Additionally, the difference between having 

“parallel walls” and having a chamfered section in the transition from the small cylinder 

to the large cylinder is insubstantial. Warner-Jenkinson, 520 U.S. at 40-41. 

// // // 

// // // 

// // // 

// // // 

// // // 

// // // 
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3. a piston mounted for axial movement in the cavity of the 
cylinder including a seal portion forming a seal in the cavity and 
enabling the production of a vacuum when drawn outwardly through 
the cavity, a shaft portion extended through and fixed to the seal 
portion and movable toward the mouth, said shaft portion having a 
handle portion extended through the central bore and out of the 
cylinder opposite the mouth and exposed for manual manipulation; 

There is no genuine dispute that the ‘180 Patent Accused Products meet this 

limitation.  Defendant Michael Boyle admits this limitation. Ex. C, at 3-5, Michael Boyle’s 

Responses to Glas-Weld’s Requests for Admission Nos. 7, 9, 11 & 13. 

      

ACCUSED PRODUCT         GLAS-WELD PRODUCT 

The only claim term in dispute in this element is “central bore.”  As explained 

above in Section IV.A.2, even if the Court adopts Christopher Boyle’s proposed 

construction of “central bore,” which Glas-Weld disputes, the products would still 

infringe either literally or under the doctrine of equivalents. Graver Tank, 339 U.S. at 

608; Warner-Jenkinson, 520 U.S. at 40-41.

// // // 

// // // 

// // // 

// // // 
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4. a mounting member attachable to the cylinder and piston 
combination for mounting the cylinder and piston combination to a 
laminated glass for positioning the mouth of the cylinder proximal to 
a crack in the laminated glass;

There is no genuine dispute that the ‘180 Patent Accused Products meet this 

limitation. Defendant Michael Boyle admits that the Accused Products meet this 

limitation. Ex. C, at 3, Michael Boyle’s Responses to Glas-Weld’s Requests for 

Admission No. 15. 

ACCUSED PRODUCT         GLAS-WELD PRODUCT 

The only claim term in dispute in this element is “mounting member.”  

Christopher Boyle proposes “a structure including suctions cups which facilitates the 

mounting of the piston and cylinder combination to glass."  While Glas-Weld believes 

this construction is overly limiting, even under Christopher Boyle’s construction, the 

identified mounting member literally meets this limitation, as do the mounting members 

for the D2 resin injector shown below. 

// // // 

// // // 

// // // 

// // // 

// // // 
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Amended Complaint, Exhibit N (Doc. No. 28-15), at 6. 

5. said shaft portion including a helical groove, said shaft portion 
extended through the central bore of the cylinder, said central bore 
sized to receive the shaft portion including the helical groove to 
permit free sliding linear movement of the shaft portion through the 
central bore,

As shown below, the ‘180 Patent Accused Products meet this limitation.  The 

‘180 Patent Accused Products have a shaft portion that has a helical groove, and the 

shaft can move linearly through the central bore when the plunger is disengaged from 

the helical groove.

// // // 

// // // 

// // // 

// // // 

// // // 

// // // 

// // // 

// // // 
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ACCUSED PRODUCT        GLAS-WELD PRODUCT 

The only disputed claim term in this element is “helical groove.”  Defendant 

Michael Boyle proposes the following Construction for helical groove: "Groove having 

uniform depth and contour and constant pitch."  Defendant Christopher Boyle proposes 

a similar construction for this term: “a groove with constant pitch and depth.”  As 

explained more fully in Glas-Weld’s Opening Claim Construction Brief, which is 

incorporated herein by reference, Defendants have concocted these self-serving 

definitions in order to avoid infringement.  The ’180 Patent Accused Products have a 

small portion at the end of the helical groove with a varying pitch, where the depth 

tapers at the end of the groove. 

However, even if the Court adopts one of these constructions for helical groove, 

which Glas-Weld disputes, this element is still met under the doctrine of equivalents.  A 

groove with varying pitch and a depth-tapering end is not substantially different and is 

therefore an equivalent to a helical groove of constant pitch and depth. Warner-

Jenkinson, 520 U.S. at 40-41.  Moreover the groove in the ‘180 Patent Accused 

Products, serves the same function as a groove with constant pitch and depth – limiting 

the movement of the piston by requiring that it be turned in order to move towards and 

away from the dispensing mouth when the plunger is engaged in the groove.  The 
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groove in the ‘180 Patent Accused Products serves this function in the same way – by 

having the plunger inserted within the walls of the groove such that linear motion of the 

piston is no longer possible when the plunger in the inserted position.  The groove with 

varying pitch and depth achieves the same result – allowing the user to linearly slide the 

piston when the plunger is disengaged from groove, and requiring a user to turn the 

handle to move the piston when the plunger is engaged into the groove.  Accordingly, if 

the Court adopts either of Defendants’ proposed constructions for the term “helical 

groove,” the groove in the ‘180 Patent Accused Products serves the same function the 

same way, to get the same result as a helical groove with constant pitch and depth, and 

therefore this limitation is met under the doctrine of equivalents. Graver Tank, 339 U.S. 

at 608. 

6. a plunger member carried by the cylinder and selectively 
laterally projectable into and out of engagement with the helical 
groove of the shaft member whereby upon being projected into the 
groove, turning of the exposed handle portion forces movement of 
the shaft portion toward and away from the mouth of the cylinder
and upon withdrawal of the plunger member said handle can be 
linearly slidably forced toward and away from the mouth of the 
cylinder

As shown below, the ‘180 Patent Accused Products meet this limitation.  When 

the plunger – a hex screw in the ‘180 Patent Accused Products, is inserted in the helical 

groove, turning the exposed handle portion of the piston moves the shaft towards or 

away from the dispensing mouth.  When the plunger is withdrawn from the groove, the 

handle can be linearly moved toward and away from the mouth of the cylinder without 

need to turn the handle. 

// // // 

// // // 
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ACCUSED PRODUCT 

GLASWELD PRODUCT 

The only notable difference between the Accused Products and the Glas-Weld 

Product is that the plunger in the Accused Products is a hex screw rather than thumb 

screw as in the Glas-Weld Products.  However, there is nothing in the patent 

specification or file history to support a disclaimer or exclusion of hex screws as 

plungers within the scope of the claimed invention.  To the contrary, the ‘180 Patent 

expressly states that “[o]ther types of plungers may be utilized as well that become 

engaged and disengaged with the piston.” Exhibit A, col. 4, lns. 17-19. 
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The disputed claim terms in this element are “helical groove”, “selectively laterally 

projectable” and “linearly slidably forced.”  The equivalence of groove in the ‘180 Patent 

Accused Products to defendants’ proposed constructions of “helical groove” is 

discussed above in Section IV.A.5, and the same analysis applies to the term “helical 

groove” in this element 

i. “Selectively laterally projectable” is met. 

Michael Boyle proposes the following construction for the term “selectively 

laterally projectable”: "User can select whether the plunger member engages the helical 

groove or not, and can change the plunger’s engagement, without disassembling or 

destroying the device." Ex. J.  Christopher Boyle proposes the following construction for 

this term: “Capable of being moved in and out of the helical groove by the user in order 

to aide in ease of repair of surface of subsurface." Ex. J.  Glas-Weld continues to 

dispute both of these proposed constructions as unnecessarily limiting.  However, 

regardless of whether the Court adopts either of Defendants’ constructions for this term, 

the element is still literally met in the ‘180 Patent Accused Products.   

Michael Boyle’s construction attempts to focus on the question of what 

constitutes disassembly or destruction of the device.  Nevertheless, the hex-screw 

plunger does not have to be completely removed from the device in order to allow linear 

movement of the piston.  It merely has to be unscrewed enough to disengage from the 

helical groove.  This neither disassembles nor destroys the resin injector, and thus the 

‘180 Patent Accused Products literally meet this element if the Court adopts Michael 

Boyle’s proposed construction. 

Similarly, if the Court adopts Christopher Boyle’s proposed construction, which 

attempts to bring in non-limiting “uses” from the preamble, the element is still met 

literally by the ’180 Patent Accused Products.  It is irrelevant that the ‘180 Patent 

Accused Products do not need to have the plunger retracted in order to repair both 
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types of cracks.  When the plunger is retracted from the groove the ‘180 Patent 

Accused Products work as described and claimed, and when the plunger is inserted into 

the groove, the products work as described and claimed.  Accordingly, this element is 

literally met under any of the proposed constructions. 

ii. “Linearly slidably forced” is literally met 

Christopher Boyle’s proposed construction for the term “linearly slidably forced” 

is, “Capable of being moved in a linear direction by the user without the need of a 

rotational force.”  Even if the Court adopts Christopher Boyle’s proposed construction 

for this term, the ’180 Patent Accused Products literally meet this limitation.  When the 

plunger is withdrawn from the groove in the ‘180 Patent Accused Products, the handle 

can be moved linearly towards and away from the dispensing mouth without need for 

rotational force (i.e. turning of the handle). 

For the foregoing reasons, the ‘180 Patent Accused Products, including the 

DynaVac resin injector, the DynaVac Windshield Glass Repair System, the D2 resin 

injector and the D2 Windshield Glass Repair System infringe the claim 1 of the ‘180 

Patent either literally or, depending on the Court’s construction of certain terms, under 

the doctrine of equivalents. 

B. Infringement of Claim 1 of the ‘372 Patent 

The ‘372 Patent Accused Products, including the Halo curing lamp, the DynaVac 

Windshield Repair System, and the D2 Windshield Repair System, infringe claim 1 of 

the ‘372 Patent.  Claim 1 reads as follows: 

Claim 1 reads as follows: 

1.   A system for treating a break in glass comprising: 

a resin injection system having laterally projected support legs,
the outer extreme of which define a substantially annular shape, the 
support legs supporting the resin injection system in an operable 
position relative to the break; and 
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a lamp system, the lamp system having a housing and a light
source mounted inside the housing, the housing and the light
source having a substantially annular shape,

the lamp system mounted on the resin injection system whereby the 
light source defines a circular path within the annular shape of the 
support legs and the housing surrounding the support legs.

A limitation by limitation analysis of the Accused Products in view of Claim 1 of 

the ‘372 Patent shows infringement of Claim 1 by the Accused Products. 

1. A system for treating a break in glass comprising: 

There is no genuine dispute that the ‘372 Patent Accused Products are part of a 

system for treating a break in glass.  Defendant Michael Boyle admits that the Accused 

Products are “part of a system for treating a break in glass” but that seems to be 

ignoring the DynaVac Windshield Repair System and D2 Windshield Repair System 

products, which in the product title admit to being a system for repairing glass. 

// // // 

// // // 

// // // 
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Although, this limitation is not limiting, it is met. Marrin, 599 F.3d at 1294. 

2. a resin injection system having laterally projected support 
legs, the outer extreme of which define a substantially annular 
shape, the support legs supporting the resin injection system in an 
operable position relative to the break;

As shown below, the Accused Products meet this limitation.  The Dynavac and 

D2 resin injectors that are sold in the DynaVac and D2 Windshield Repair Systems 

have laterally projected support legs with outer extremes that define an annular shape. 

ACCUSED PRODUCT         GLAS-WELD PRODUCT 
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ACCUSED PRODUCT       GLAS-WELD PRODUCT 

The disputed claim terms in this element are “the outer extreme of which define a 

substantially annular shape,” “annular shape” and “operable position.” 

i. “Annular Shape” the Annular shape element(s) 
are definite, and met. 

Michael Boyle has taken the position that ““the outer extreme of which define a 

substantially annular shape,” is indefinite, and Chris Boyle proposes “a ring like shape 

defined by an interior boundary and an exterior boundary.” Ex. J. 

As discussed more completely in Glas-Weld’s Opening Claim Construction Brief, 

the term this claim term is definite because it is capable of being construed, and both 

Glas-Weld and Christopher Boyle have proposed constructions for it.  The outer 

extremes of the support legs (shown below in dark blue), define an annular or ring-like 

shape (shown below in dark red).

// // // 

// // // 

// // // 

// // // 

// // // 

// // // 
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Adapted from Fig. 1b of the ‘180 Patent 

As also set forth in Glas-Weld’s Opening Claim Construction brief, which is 

incorporated herein by reference, Christopher Boyle’s construction requiring an interior 

and an exterior boundary is improper.  Nevertheless, if the Court construes the term 

“annular shape” to require an interior and exterior boundary, this element is either met 

literally, as the shape of the support legs in the ‘372 Patent Accused Products is the 

same as the shape of the support legs disclosed in Fig. 1B of the ‘372 Patent, or under 

the doctrine of equivalents.

There is no substantial difference between the support legs and the ring-like 

shape that they define and the ring-like shape defined by the support legs of the ‘372 

Patent Accused Products.  The shape of the support legs serves the same function -- to 

fit within the housing; the same way – they are shaped to fit within the housing having 

an annular shape; to get the same result.  Accordingly under both the substantial 

difference, and function-way result test, this element is also met under the doctrine of 

equivalents. Graver Tank, 339 U.S. at 608; Warner Jenkins, 520 U.S. at 29. 

// // // 
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ii. “Operable position” is met 

Christopher Boyle has proposed the following construction for the claim term 

“operable position:” “In an optimal position such that the system can be used to repair 

laminated glass.”  Glas-Weld’s Opening Claim Construction Brief, which is incorporated 

herein by reference, addresses the problems with this construction.  However, even if 

the Court adopts this construction, the claim term is literally met, because the support 

legs support the resin injection system whether its positioning is “optimal” or not. 

3. a lamp system, the lamp system having a housing and a light 
source mounted inside the housing, the housing and the light source
having a substantially annular shape,  

There is no genuine dispute that the ‘372 Patent Accused Products meet this 

limitation.  Defendant Michael Boyle admits that the Accused Products meet limitation. 

Ex. C, at 15-16, (Michael Boyle’s Responses to Glas-Weld’s Requests for Admission 

Nos. 39 & 41). 

ACCUSED PRODUCT         GLAS-WELD PRODUCT 

The only disputed term in this claim element is “annular shape”, for which the 

analysis discussed above in Section IV.B.2 applies.  Additionally, both the housing and 

the light source have an interior and an exterior boundary, and thus there is no dispute 

that this element is literally met. 
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4. the lamp system mounted on the resin injection system 
whereby the light source defines a circular path within the annular 
shape of the support legs and the housing surrounding the support 
legs.

As shown below, the ‘372 Patent Accused Products meet this limitation.  When 

the lamp is mounted on the resin injector, the light source defines a circular path within 

the annular shape defined by the support legs, and the housing surrounds the support 

legs.

ACCUSED PRODUCT 

     

GLAS-WELD PRODUCT 

The disputed claim terms in this element are “mounted on,” “annular shape,” and 

“surrounding.”  The analysis on the term “annular shape” set forth above in Section 

IV.B.2 applies to this element as well.
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i. “Mounted on” is met. 

As discussed in greater detail in Glas-Weld’s Opening Claim Construction Brief, 

Defendants have adopted self-serving definitions to limit this claim term in order to avoid 

infringing.  However, even if their proposed constructions are adopted, the ‘372 Patent 

Accused Products still infringe claim 1 under the doctrine of equivalents.  Michael Boyle 

proposes the following construction for the term “mounted on:” "In physical contact with 

and supported by."  Chris Boyle similarly proposes that this term be construed as: 

“attached to or fixed to." 

Under either construction the ‘372 Patent Accused Products literally meet this 

limitation.  When the lamp is placed over the resin injection system, the housing of the 

lamp rests in physical contact with at least the suction cups at the base of the support 

legs of the resin injection system.  Moreover, the metallic bulb shield in the lamp of the 

‘372 Patent Accused products also is in physical contact with the resin injection system.  

In some configurations, the metal parts of the support legs may be in physical contact 

with the lamp system.  In all configurations, the lamp is supported by the resin injection 

system.  Likewise, when the lamp is placed over the resin injection system, it is 

attached to, or fixed to same. 

To the extent that it can be argued that there is no literal infringement – that a 

variation of the ‘372 Patent Accused Products exists that are not in physical contact with 

or not directly attached to the resin injection system, they are still supported by same in 

that the lamp will not slide off the windshield as long as the resin injection system is 

attached thereto.  There is no substantial difference between the ‘372 Patent Accused 

Products and the invention claimed in Claim 1 with respect to the term “mounted on.”

Furthermore, the relationship between the lamp system and the resin injection system 

when the lamp is placed over the resin injector accomplishes the same function – 
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applying light to the resin underneath the resin injector; the same way – by shining light 

on the resin from above the support legs; to obtain the same result – the glass is 

repaired as the resin is cured.  Accordingly under both the substantial difference, and 

function-way result test, this element is also met under the doctrine of equivalents. 

Graver Tank, 339 U.S. at 608; Warner-Jenkinson, 520 U.S. at 40-41. 

ii. “Surrounding” is met. 

As discussed, Christopher Boyle proposes the following self-serving construction 

for the term “surrounding” in order to try to avoid infringement: “a complete perimeter.”

The housing ‘372 Patent Accused Products has cut-outs which receive the legs of the 

resin injection system.  It is Glas-Weld’s position that the housing, despite these cut-

outs, still forms “a complete perimeter” around the support legs of the resin injection 

system.  This is evidenced by the fact that when the lamp is properly mounted on the 

resin injection system, only the suction cups of the resin injection system are visible 

from above. 

ACCUSED PRODUCT   GLAS-WELD PRODUCT 

However, even assuming arguendo that this element is not literally met because 

of the cut-outs, the ‘372 Patent Accused Products still infringe Claim 1 under the 

doctrine of equivalents.  There is no substantial difference between the housing of the 

‘372 Patent Accused Products with cut-outs, and a housing having a complete 
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perimeter around the support legs.  The housing surrounding the support legs still 

serves the same function – allowing the housing to engage and be supported by the 

support legs of the resin injection system; the same way – by substantially 

encompassing the support legs to get the same result – the lamp is positioned properly 

in order to cure the resin underneath the resin injection system and repair the glass 

underneath.  Accordingly under both the substantial difference, and function-way-result 

test, this element is also met under the doctrine of equivalents. Graver Tank, 339 U.S. 

at 608; Warner-Jenkinons, 520 U.S. at 40-41. 

For the foregoing reasons, the ‘372 Patent Accused Products, including the Halo 

curing lamp, the DynaVac Windshield Glass Repair System, and the D2 Windshield 

Glass Repair System infringe the claim 1 of the ‘372 Patent either literally or, depending 

on the Court’s construction of certain terms, under the doctrine of equivalents. 

C. Infringement of Claim 14 of the ‘372 Patent 

The ‘372 Patent Accused Products, including the Halo curing lamp, the DynaVac 

Windshield Repair System, and the D2 Windshield Repair System, infringe claim 14 of 

the ‘372 Patent.  Claim 14 reads as follows: 

14.An apparatus comprising: 

light bulb, the light bulb having a substantially annular shape configured to 
accommodate a resin injection system including a support structure 
having at least one radially projected support leg for supporting the 
system on a glass surface; and 

a bulb housing having a substantially annular shape that substantially 
corresponds to the shape of the light bulb to facilitate 
accommodation of the light bulb within the bulb housing, and

having an open bottom for projecting light onto said glass surface, and 
further having a top and a hole in the top, proximately at a center of 
the substantially annular shape of the bulb housing to facilitate 
operation of the injection system, said housing configured to 
accommodate the resin injection system, and
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the light bulb overlying the at least one radially projected support leg
of the support structure resulting in the annular light bulb having a 
relatively close diameter that is radially inward of the radial 
projection of said at least one radially projected support leg.

A limitation by limitation analysis of the Accused Products in view of Claim 1 of 

the ‘372 Patent shows infringement of Claim 14 by the Accused Products. 

1. An apparatus comprising: 

There is no genuine dispute that the ‘372 Patent Accused Products are an 

apparatus.  Although, this limitation is not limiting, it is met. Marrin, 599 F.3d at 1294. 

2. light bulb, the light bulb having a substantially annular shape 
configured to accommodate a resin injection system including a 
support structure having at least one radially projected support leg
for supporting the system on a glass surface;  

As shown below, this limitation is met.  The ‘372 Patent Accused Products have 

a ring-shaped light bulb and can accommodate a resin injection system that has at least 

one support leg that projects radially and supports the resin injection system on a glass 

surface.
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ACCUSED PRODUCT 

     

GLAS-WELD PRODUCT 

The disputed terms in this element are “annular shape” and “support structure.”  

The analysis on the term “annular shape” set forth above in Section IV.B.2 applies to 

this element as well.  Moreover, the light bulb has both an inner boundary and an outer 

boundary, and thus this element is met literally with respect to “annular shape.” 

Christopher Boyle has proposed the following construction for the term “support 

structure:” “a structure including suctions cups which facilitates the mounting of the 

piston and cylinder combination to glass." As discussed above in section IV.A.4, while 

Glas-Weld believes that this proposed construction is overly limiting, the support 

structures of the resin injection systems that can be accommodated by the lamp have 

suction cups, and accordingly this element is literally met as well. 

// // // 

// // // 
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3. a bulb housing having a substantially annular shape that 
substantially corresponds to the shape of the light bulb to facilitate 
accommodation of the light bulb within the bulb housing,

As shown below, the ‘372 Patent Accused Products meet this limitation.  These 

products have a bulb housing with a substantially annular shape that corresponds to, 

and facilitates the accommodation of the light bulb within the bulb housing. 

ACCUSED PRODUCT         GLAS-WELD PRODUCT 

The only disputed term in this element is “annular shape.”  The analysis on the 

term “annular shape” set forth above in Section IV.B.2 applies to this element as well.

Moreover, the bulb housing has both an inner boundary and an outer boundary, and 

thus this element is met literally with respect to “annular shape.” 

4. having an open bottom for projecting light onto said glass 
surface, and further having a top and a hole in the top, proximately at 
a center of the substantially annular shape of the bulb housing to 
facilitate operation of the injection system, said housing configured 
to accommodate the resin injection system,  

There is no genuine dispute that the ‘372 Patent Accused Products meet this 

limitation. Michael Boyle denies that the ‘372 Patent Accused Products have an open 

bottom for projecting light onto the glass surface.  Moreover, Michael Boyle admits that 

the Accused Products meet the rest of the limitations in this element. Ex. C, at 29-30, 
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(Michael Boyle’s Responses to Glas-Weld’s Requests for Admission Nos. 79 & 81).  As 

shown below, the ‘372 Patent Accused Products have an open bottom for projecting 

light onto a glass surface. 

ACCUSED PRODUCT         GLAS-WELD PRODUCT 

The only disputed term in this claim element is “annular shape.”  The analysis on 

the term “annular shape” set forth above in Section IV.B.2 applies to this element as 

well.  Moreover, the bulb housing has both an inner boundary and an outer boundary, 

and thus this element is met literally with respect to “annular shape.” 

5. the light bulb overlying the at least one radially projected 
support leg of the support structure resulting in the annular light
bulb having a relatively close diameter that is radially inward of the 
radial projection of said at least one radially projected support leg.

As shown below, the ‘372 Patent Accused Products have a light bulb that 

overlies a support leg, and is radially inward of the radius of the support leg.  Put 

another way, the ‘372 Patent Accused Products can accommodate a resin injection 

system having a support leg that projects radially outward by receiving same in the cut-

outs in the housing (labeled above as “interlocking features”), extending past the radius 

of the light bulb, which sits over the leg. 
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ACCUSED PRODUCT         GLAS-WELD PRODUCT 

ACCUSED PRODUCT       GLAS-WELD PRODUCT 

The disputed claim terms in this element are “support structure” and “radially 

inward.”  The analysis for support structure set forth above in Section IV.B.2 applies to 

this element as well.  Accordingly with respect to support structure, this limitation is met 

literally under Christopher Boyle’s construction. 

With respect to the term “radially inward,” Christopher Boyle appears to be 

arguing that this term is indefinite.  As discussed more fully in Glas-Weld’s Opening 

Claim Construction Brief, this term refers to the radius of the light bulb being smaller 

than the length that the legs project radially out from the center.  The ‘372 Patent 

Accused Products meet this limitation literally. 

For the foregoing reasons, the ‘372 Patent Accused Products, including the Halo 

curing lamp, the DynaVac Windshield Glass Repair System, and the D2 Windshield 
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Glass Repair System infringe the claim 14 of the ‘372 Patent either literally or, 

depending on the Court’s construction of certain terms, under the doctrine of 

equivalents. 

V. CONCLUSION 

Accordingly, for the foregoing reasons, Glas-Weld respectfully requests that the 

court grant its motion for partial summary judgment of patent infringement by 

Defendants Michael Boyle and Christopher Boyle. 
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