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INTRODUCTION AND SUMMARY OF ARGUMENT 

Insurance companies and insurance-claims processors engage in protected 

commercial speech when referring policyholders for auto repairs.  Because some 

businesses feel disadvantaged by the insurer’s right to refer, some states and state 

agencies have—as Minnesota has done here—sought to restrict the speech of insurance 

companies and claims processors.  Every court to consider these efforts has concluded 

that such speech restrictions are unconstitutional.  Safelite Group v. Jepsen, 764 F.3d 258, 

259 (2d Cir. 2014) (holding unconstitutional a Connecticut statute restricting referrals by 

insurance-claims processor); Allstate Ins. Co. v. Abbott, 495 F.3d 151, 164 (5th Cir. 

2007) (holding unconstitutional a Texas statute restricting referrals by insurance 

company); Allstate Ins. Co. v. South Dakota, 871 F. Supp. 355, 358 (D.S.D. 1994) 

(holding a South Dakota statute restricting referrals by insurers “is clearly an 
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unconstitutional restriction on commercial speech”); see also Allstate Ins. Co. v. Serio, 

No. 97-CIV-0670, 2000 WL 554221, at *26 (S.D.N.Y. May 5, 2000) (holding restriction 

on body shop referrals to be unconstitutional abridgment of commercial speech), question 

certified by, 261 F.3d 143 (2d Cir. 2001), answered by, 746 N.Y.S.2d 416 (2002) 

(modifying regulatory interpretation to eliminate the referral restriction). 

Thus, this is far from the typical instance in which a plaintiff asks a court to strike 

down a regulatory scheme traditionally recognized as valid.  Here, it is the defendants 

who must overcome an unbroken line of cases striking down statutes that are, in key 

respects, even less onerous than the speech restrictions the Minnesota Department of 

Commerce is now enforcing.  

Plaintiffs Safelite Group, Inc. and Safelite Solutions LLC (collectively “Safelite”) 

seek a preliminary injunction preventing Defendants (“the State”) from unconstitutionally 

enforcing portions of Minn. Stat. § 72A.201 against Safelite and Safelite’s clients.  

Defendant Michael Rothman, the Commissioner of the Minnesota Department of 

Commerce, has interpreted § 72A.201, subd. 6(16), to prohibit insurers and insurance-

claims processors from engaging in truthful commercial speech.  Specifically, the 

Commissioner claims the statute prohibits an insurer or claims processor from 

“advis[ing] insureds that they may not receive a warranty ... for work performed by non-

preferred glass vendors” and from “advis[ing] that insureds may be balance billed by 

non-preferred glass vendors”—even when those statements are true.  The Supreme Court, 

however, has recognized that state action preventing the dissemination of truthful 

commercial information violates the First Amendment unless it is narrowly tailored to 
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directly and materially advance a substantial state interest.  Central Hudson Gas & Elec. 

Co. v. Pub. Serv. Comm’n, 447 U.S. 557, 566 (1980).  The Commissioner’s actions here 

do not satisfy these standards. 

Moreover, the State has denied Safelite due process of law by excluding Safelite 

from conducting business in Minnesota without affording Safelite notice of the 

Commissioner’s interpretation of the law, an opportunity to challenge the 

Commissioner’s interpretation of the law, or even a chance to conform its conduct to that 

interpretation. Rather than pursuing an action against Safelite—which would have given 

Safelite the opportunity to defend itself—the Commissioner ran an end-run around due 

process by adopting a strategy of targeting one of Safelite’s clients in Minnesota and 

threatening it with litigation unless the client entered into a Consent Order agreeing to 

cease doing business with Safelite—regardless of Safelite’s conduct or Safelite’s 

conformity with the law.  Even though the legality of Safelite’s conduct and the status of 

its contracts with insurers were the only matters at issue, Safelite was not a party to the 

Consent Order and was not included in discussions with the Commissioner over the terms 

of that order.  Indeed, when Safelite learned of the Consent Order, it informed the 

Commissioner that it was willing to modify its referral script to conform to all of the 

Commissioner’s views.  The Commissioner ignored this offer. 

The Commissioner’s actions demonstrate that he is not interested in reforming 

business practices but simply wishes to exclude Safelite Solutions from doing business in 

Minnesota.  The Commissioner’s motivation for targeting Safelite became clear once 

reports surfaced that local glass-repair shops had been lobbying the Commissioner to 
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restrict Safelite’s business in order to reduce out-of-state competition in the market for 

glass-repair services.  The Commissioner’s enforcement action therefore has the 

impermissible purpose and effect “to favor in-state economic interests over out-of-state 

interests” in violation of the dormant Commerce Clause.  Granholm v. Heald, 544 U.S. 

460, 487 (2005). 

Safelite has asked this Court to enjoin and to declare invalid the State’s 

unconstitutional enforcement of parts of § 72A.201. Meanwhile, the Commissioner has 

indicated that he plans to enter into similar consent orders with other Safelite clients.  In 

order to prevent the irreparable harm to Safelite that such orders would entail, and the 

ongoing irreparable harm Safelite is suffering from the existing Consent Order, Safelite 

now moves for a preliminary injunction barring the State from enforcing § 72A.201 or 

the existing Consent Order to restrict the speech of Safelite and Safelite’s clients pending 

the resolution of this action. 

A movant is entitled to a preliminary injunction if it can show “(1) a likelihood of 

success on the merits; (2) irreparable harm; (3) that the balance of the harms of granting 

or denying the injunction are in its favor; and (4) that granting the injunction is in the 

public’s interest.”  Child Evangelism Fellowship v. Minneapolis Special Sch. Dist., 690 

F.3d 996, 1000 (8th Cir. 2012).  Safelite is likely to succeed on the merits of all three 

claims it is advancing—the First Amendment claim, the Due Process claim and the 

Commerce Clause claim.  And in the absence of a preliminary injunction, Safelite will 

suffer irreparable harm to its constitutional rights and to its business.  By contrast, if the 

preliminary injunction is granted, the State will suffer no harm.  It will only be required 
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to defend its interpretation and enforcement of § 72A.201 before being able to inflict 

further penalties on Safelite and Safelite’s clients.   

STATEMENT OF FACTS 

I. SAFELITE SOLUTIONS AND SAFELITE AUTOGLASS. 

Based in Columbus, Ohio, Plaintiff Safelite Group, Inc., includes four major 

business operations: (1) Safelite AutoGlass, which provides vehicle-glass repair and 

replacement services; (2) Safelite Glass Corp., which manufactures aftermarket 

windshields; (3) Service AutoGlass, which provides wholesale vehicle glass and vehicle-

glass-related products; and (4) Safelite Solutions and Alliance Claims Solutions, which 

provide claims-processing services for insurance companies.  Declaration of Brian 

O’Mara, Ex. A ¶ 3. 

Safelite Solutions manages vehicle-glass claims by policyholders on behalf of 

insurance companies.  Id.  Safelite’s claims-processing business typically handles the 

entire lifecycle of a vehicle-glass claim.  Id. ¶ 5.  Among other things, Safelite Solutions 

(1) maintains toll-free telephone numbers dedicated to insurance-company clients’ 

vehicle-glass claims; (2) staffs national contact centers with trained customer service 

representatives to answer agent, policyholder, and insurance-company calls 24-hours a 

day; (3) answers the first call from the policyholder, agent, claims representative or glass 

shop reporting a vehicle-glass claim (known as the first-notice-of-loss call); (4) obtains 

information regarding a policyholder’s vehicle-glass claim, including vehicle and damage 

information, so that the repair or replacement can be performed; (5) assists with 

scheduling the repair or replacement with the policyholder’s shop of choice; and 
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(6) processes the invoices and payments between the insurance company and glass-repair 

shop.  Id. ¶ 6.  The customer service representatives communicate with the policyholders 

through scripted language that Safelite develops in conjunction with each insurance 

provider.  Id. ¶ 8.   

As an additional service to its insurance-company clients and their policyholders, 

Safelite Solutions has created a network of preferred glass-repair shops (the “Network”) 

that enter into a Network Participation Agreement.  Id. ¶ 7.  Shops that participate in the 

Network contractually agree, among other things, to maintain adequate liability 

insurance, to warranty their work, and to adhere to agreed-upon pricing terms with the 

insurance companies.  Id.  There is no cost to apply to or join the Network and it is open 

to all shops that meet the admission criteria—criteria that serve to promote policyholders’ 

interests.  Id. 

Because vehicle-glass claims are an infrequent occurrence for most car owners, 

policyholders often rely on their insurance company or its representatives to recommend 

a repair shop and assist in scheduling an appointment.  Id. ¶ 10.  Safelite always honors a 

policyholder’s preference for a particular glass-repair shop and informs policyholders of 

their right to use any shop they choose.  Id. ¶ 9.  If the policyholder does not express a 

preference, however, the customer service representative will recommend a glass-repair 

shop in accordance with the insurance provider’s program.  Id. ¶ 11  Many of Safelite’s 

insurance-provider clients have chosen Safelite AutoGlass as their preferred, or one of 

their preferred, glass-repair shops.  Id.  In that case, the scripts may include a 

recommendation to Safelite AutoGlass if one is conveniently located or offers mobile 
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repair service that can perform the work.  Id.  If no Safelite AutoGlass shop is available, 

Safelite’s scripts may refer the policyholder to an independent glass-repair shop that is 

part of the Network.  Id.   

In compliance with Minn. Stat. § 72A.201, subd. 6(15), Safelite Solutions does not 

require that the policyholder choose Safelite AutoGlass or any particular facility to 

perform glass-repair work.  Id. ¶ 9.  And before making any recommendation, Safelite 

discloses the relationship between Safelite Solutions and Safelite AutoGlass to every 

policyholder and informs the policyholder of his right to choose any repair shop. In 

compliance with § 72A.201, subd. 6(14), Safelite affords the policyholder an opportunity 

to choose any repair shop before making any recommendation.  The only time Safelite 

makes any recommendation is when the policyholder does not use this opportunity to 

express a preference for a shop. In those circumstances, Safelite will recommend a repair 

shop in conjunction with communicating the statutorily-mandated (but constitutionally 

infirm) advisory that “Minnesota law gives you the right to go to any glass vendor you 

choose, and prohibits me from pressuring you to choose a particular vendor.” Subd. 

6(14). 

II. MINN. STAT. § 72A.201 AND DEFENDANTS’ ENFORCEMENT 

ACTIONS. 

Under the pretense of investigating alleged violations of subdivision 6 of Minn. 

Stat. § 72A.201, which deals with “unfair settlement practices” in the handling of 

automobile insurance claims, the Commissioner has for some time sought to prohibit 

Safelite Solutions from doing business in Minnesota. In April 2014, the Commissioner 
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issued two administrative subpoenas to Safelite, requesting information about Safelite’s 

insurance-company clients and other data.  Safelite timely objected, and the 

Commissioner declined to pursue a court order compelling compliance with the 

subpoenas.  In June 2014, the Commissioner threatened to issue a unilateral cease-and-

desist order banning Safelite Solutions from operating in Minnesota for any purpose.  The 

Commissioner never stated the grounds for such an order or otherwise indicated what it 

was about Safelite’s conduct or speech that was of concern. Safelite objected that the 

Commissioner had no authority to issue that order. 

Rather than pursue action against Safelite directly, which could have given 

Safelite the opportunity to defend itself, the Commissioner chose to attack Safelite’s 

business indirectly by targeting Safelite’s insurance-company clients and threatening 

those companies with litigation unless they cease using Safelite as their claims processor. 

The Commissioner stated he was investigating unspecified “complaints” regarding 

Safelite Solutions. On December 2, 2014, counsel for Safelite asked a senior investigator 

for the Commissioner, Theodore J. Patton, what provision of Minnesota law Safelite was 

suspected of violating.  Patton refused to identify any legal provision.  On December 22, 

2014, Safelite filed a request under the Minnesota Data Practices Act asking for records 

of any such complaints, but the Commissioner has produced no such evidence. 

Despite the lack of evidence of complaints and the lack of notice to Safelite 

regarding the legal charges, the Commissioner entered into a consent order with Safelite 
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client Auto Club Group on January 8, 2014.
1
  The Consent Order contained the first 

indication of the provisions of § 72A.201 that the Commissioner believed Safelite was 

violating.   

The Consent Order is based on §72A.201, subd. 6(16) and (14). Subdivision 6(16) 

prohibits an an insurer from “engaging in any act or practice of intimidation, coercion, 

threat, incentive, or inducement for or against an insured to use a particular company or 

location to provide the motor vehicle glass repair or replacement services or products.”  

Minn. Stat. § 72A.201, subd. 6(16).  The statute specifies, though, that “[f]or purposes of 

this section, a warranty shall not be considered an inducement or incentive.”  Id. 

Subdivision 6(14) provides that “[i]f the insurer recommends a vendor, the insurer must 

also provide the following advisory: ‘Minnesota law gives you the right to go to any glass 

vendor you choose, and prohibits me from pressuring you to choose a particular 

vendor.’”  Minn. Stat. § 72A.201, subd. 6(14).   

In the Consent Order, the Commissioner asserts that Safelite—as claims processor 

for the Auto Club Group—violated these subdivisions by (1) “advis[ing] insureds that 

they may not receive a warranty from Respondents for work performed by non-preferred 

glass vendors,” (2) “advis[ing] that insureds may be balance billed by non-preferred glass 

vendors,” and (3) “fail[ing] to provide the required advisory to insureds before 

recommending the use of Respondent’s network of preferred glass vendors.”  Notably, 

the Commissioner did not claim that Safelite had violated Subdivision 6(15), which 

prohibits an insurer (or claims processor) from “requiring that the repair or replacement 
                                                
1
  The consent order is attached to the complaint as Exhibit 1. 
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of motor vehicle glass and related products and services be made in a particular place or 

shop or by a particular entity, or by otherwise limiting the ability of the insured to select 

the place, shop, or entity to repair or replace the motor vehicle glass and related products 

and services.”  Minn. Stat. § 72A.201, subd. 6(15).   

Based on the alleged violations, the Consent Order provides that the Auto Club 

Group “shall cease and desist from using Safelite Solutions, or any other subsidiary of 

Safelite Group, Inc., as their administrator of automobile glass claims in Minnesota on or 

before February 1, 2015.”
2
  The consent order thus forbids the Auto Club Group from 

ever using Safelite, and only Safelite, for claims processing—without giving Safelite the 

opportunity to answer the charges against it and even if Safelite agrees to conform its 

conduct to the Commissioner’s interpretation of the law.  

Safelite was not involved in discussions about the consent order and had no 

opportunity to be heard.  Safelite was even denied the opportunity, once it finally learned 

of how the Commissioner was interpreting § 72A.201, to conform its conduct to the 

Commissioner’s interpretation in order to avoid the disruption of its contractual 

relationship with the Auto Club Group.  After learning of the Consent Order, Safelite told 

the Department that—although Safelite disagreed that it was violating any law or that the 

laws in question were constitutionally valid—Safelite was modifying its customer-service 

scripting to conform entirely to the Commissioner’s views.  Nonetheless, the 

                                                
2
  The order allows Safelite Solutions to provide services only as a “supplemental call 

center” when “storm-related events result[] in unexpected volume” of calls. 
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Commissioner persisted in maintaining the cease-and-desist order prohibiting the Auto 

Club Group from doing business with Safelite regardless of Safelite’s conduct.   

During a January 14, 2015 meeting with Safelite, the Department of Commerce 

indicated it was planning similar consent orders with other insurance-company clients of 

Safelite and that these orders were expected to be finalized imminently. The Department 

indicated that future orders would include a cease-and-desist component barring Safelite 

Solutions from conducting business of any sort with each insurance-company client in 

Minnesota. 

Through his conduct, the Commissioner has revealed that he is not interested in 

fairly and neutrally regulating the conduct of insurers or insurance-claims processors. 

Rather, the Commissioner’s purpose in targeting Safelite for special burdens became 

apparent shortly after the consent order with the Auto Club Group became public.  Public 

statements revealed that local glass shops that compete with Safelite AutoGlass in 

Minnesota had lobbied the Department of Commerce in an effort coordinated by the 

Independent Glass Association and the Minnesota Glass Association.
3
   

According to a statement by the executive director of the Independent Glass 

Association, Gary Hart, “[t]he Minnesota Glass Association and its members played a 

role in providing information to the Department of Commerce” that led to the action 

against Safelite, and “[r]ecent complaints about the insurer were filed by Minnesota glass 

                                                
3
  The same groups previously instigated other litigation against Safelite in Minnesota.  

See Indep. Glass Ass’n v. Safelite Group, No. 05-238, 2005 WL 3079084 (D. Minn. 

Nov. 16, 2005) (dismissing on standing grounds). 
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companies Alpine Glass and Rapid Glass.”
4
  Mike Reid, president of Alpine Glass, said 

he filed complaints against Safelite because Safelite was “attempt[ing] to steal our 

customers.”
5
  Rick Rosar, president of Rapid Glass, said the “consent order is the 

culmination of the hard work and dedication from Minnesota glass shops that provided 

direct evidence to the State in order for action to be taken.”
6
  Hart explained that “MN 

shops and the MGA ... deserve all of the credit” for the Commissioner’s action against 

Safelite.
7
  These statements reveal that the “complaints” against Safelite which led to the 

Commissioner’s enforcement action came not from consumers objecting to improper 

business practices but from Safelite’s local competitors objecting to economic 

competition from a large out-of-state vendor. 

ARGUMENT 

Whether a preliminary injunction should issue depends on four factors: “(1) the 

threat of irreparable harm to the movant; (2) the state of the balance between this harm 

and the injury that granting the injunction will inflict on other parties litigant; (3) the 

                                                
4
  Gary Hart, Executive Director, Independent Glass Association, State of Minnesota 

Commissioner of Commerce Issues Fine against Auto Club Group of Michigan (Feb. 

19, 2015), available at http://www.glassbuzz.com/forum/automotive-glass-repair-

replacement/glassbuzz-industry-news/8063-the-auto-club-group-must-cease-and-

desist-from-using-safelite-solutions-in-minnesota. 

5
  Id. 

6
  Id. 

7
  Gary Hart, Re: The Auto Club Group Must Cease and Desist From Using Safelite 

Solutions in Minnesota, AGRR MAGAZINE AUTOMOTIVE GLASS INDUSTRY FORUM 

(Feb. 19, 2015, 7:18 PM), 

http://pub24.bravenet.com/forum/static/show.php?usernum=2036554146&frmid=6&

msgid=947967. 
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probability that movant will succeed on the merits; and (4) the public interest.”  

Dataphase Sys. v. CL Sys., 640 F.2d 109, 113 (8th Cir. 1981).  When First Amendment 

rights are at stake, the inquiry focuses particularly on the probability of success on the 

merits.  Phelps-Roper v. Nixon, 545 F.3d 685, 690 (8th Cir. 2008) (“In a First 

Amendment case ... the likelihood of success on the merits is often the determining factor 

in whether a preliminary injunction should issue.”), overruled on other grounds, Phelps-

Roper v. City of Manchester, 697 F.3d 678 (8th Cir. 2012).  This is because a threat to 

First Amendment rights necessarily constitutes irreparable harm.  Lowry v. Watson 

Chapel Sch. Dist., 540 F.3d 752, 762 (8th Cir. 2008) (“[T]he loss of First Amendment 

freedoms, for even minimal periods of time, unquestionably constitutes irreparable 

injury.”).  Similarly, “the determination of where the public interest lies also is dependent 

on the determination of the likelihood of success on the merits of the First Amendment 

challenge because it is always in the public interest to protect constitutional rights.”  

Phelps-Roper, 545 F.3d at 690. 

In this case, Safelite has a substantial likelihood of success on the merits of its 

First Amendment claims as well as its claims under the Fourteenth Amendment and the 

dormant Commerce Clause—each of which will cause irreparable harm.   

III. SAFELITE HAS A SUBSTANTIAL LIKELIHOOD OF SUCCESS ON THE 

MERITS. 

Safelite is advancing three constitutional claims.  First, Safelite challenges the 

Commissioner’s actions that censor speech as a violation of the First Amendment.  

Second, Safelite challenges the Commissioner’s actions through consent orders to that 
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deprive Safelite of its property rights without affording Safelite the opportunity to defend 

itself as a violation of due process under the Fourteenth Amendment.  Third, Safelite 

challenges the State’s targeting of Safelite for special burdens—with the purpose and 

effect of discriminating against interstate commerce—as a violation of the dormant 

Commerce Clause.  If Safelite prevails on any one of these claims, it would mean that the 

Commissioner is acting unconstitutionally to Safelite’s direct detriment. A substantial 

likelihood of success on any claim would entitle Safelite to a preliminary injunction. 

A. Safelite Is Likely To Succeed On Its First Amendment Claim. 

The Commissioner is taking action to prohibit insurers and insurance-claims 

processors from truthfully informing customers “that they may not receive a warranty 

from [their insurance company] for work performed by non-preferred glass vendors” and 

that they “may be balance billed by non-preferred glass vendors.”  In other words, the 

Commissioner seeks to prohibit certain speakers from communicating certain messages 

even though those messages are true and non-misleading.  Such speaker- and content-

based bans on speech are unconstitutional.  Central Hudson, 447 U.S. at 566 n.9 (“[T]his 

Court has not approved a blanket ban on commercial speech unless the expression itself 

was flawed in some way, either because it was deceptive or related to unlawful 

activity.”).  

Speech by an insurer or insurance-claims administrator recommending the use of a 

glass-repair shop undoubtedly represents constitutionally protected commercial speech.  

Safelite, 764 F.3d at 259 (Safelite’s recommendations of preferred glass-repair shops is 

constitutionally protected speech); Allstate, 495 F.3d at 165 (an insurer’s 
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recommendations of preferred repair facilities is constitutionally protected speech). 

“Even a communication that does no more than propose a commercial transaction is 

entitled to the coverage of the First Amendment.”  44 Liquormart v. Rhode Island, 517 

U.S. 484, 504 (1996). 

To survive judicial scrutiny, these speaker- and content-based restrictions on 

commercial speech must satisfy the Central Hudson test.  1-800-411-Pain Referral Serv. 

v. Otto, 744 F.3d 1045, 1055 (8th Cir. 2014) (“[W]hen a court determines commercial 

speech restrictions are content- or speaker-based, it should then assess their 

constitutionality under Central Hudson.”).  The State carries the burden of satisfying the 

requirements of that test.  Sorrell v. IMS Health, 131 S. Ct. 2653, 2667 (2011) (“Under a 

commercial speech inquiry, it is the State’s burden to justify its content-based law as 

consistent with the First Amendment.”); Edenfield v. Fane, 507 U.S. 761, 770 (1993) 

(same). 

The Central Hudson test requires this Court to determine (1) whether the speech at 

issue is false or misleading, (2) whether the asserted governmental interest is substantial, 

(3) whether the regulation directly and materially advances the governmental interest 

asserted, and (4) whether the regulation is no more extensive than necessary to serve that 

interest.  Central Hudson, 447 U.S. at 566.  In attempting to satisfy this test, “[t]he State’s 

burden is not slight.”  Ibanez v. Fla. Dep’t of Bus. & Prof’l Regulation, 512 U.S. 136, 

143 (1994).  The State must prove that its articulated justification for the speech 

restriction rests on more than “[m]ere speculation or conjecture” and that “the harms it 
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recites are real and that its restriction will in fact alleviate them to a material degree.”  Id. 

(quoting Edenfield, 507 U.S. at 770-71). 

1. The State seeks to restrict truthful, nonmisleading speech. 

Under the first prong of the Central Hudson test, the State cannot merely claim 

that the regulated speech is “potentially misleading.”  Ibanez, 512 U.S. at 146.  It must 

demonstrate that the regulated speech is inherently misleading—that the speech is “more 

likely to deceive the public than to inform it.”  Central Hudson, 447 U.S. at 563.  The 

State cannot meet this burden. 

The statements the State seeks to restrict are both truthful and nonmisleading.  It is 

undisputedly accurate that policyholders might not receive warranties from their 

insurance companies for work performed at non-preferred facilities.  And it is 

undisputedly accurate that those facilities might bill policyholders for charges not 

covered by their insurer.  Indeed, these problems for policyholders are among the reasons 

Safelite and the insurers maintain a network of preferred repair shops: so that the 

policyholder will receive a full warranty and will not face unexpected charges.  Non-

preferred shops (i.e., shops that decline to agree to the standards required to join the 

Network) may not like customers to be informed of these realities, and the State may 

want to “level the playing field” by keeping customers in the dark about their options.  

But customers benefit when they are fully informed about their commercial options.  

Sorrell, 131 S. Ct. at 2664 (“A ‘consumer’s concern for the free flow of commercial 

speech often may be far keener than his concern for urgent political dialogue.’”).  Safelite 

has a constitutional right to communicate truthful commercial information, and customers 
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have a constitutionally protected interest in receiving it.  See Va. State Bd. of Pharmacy v. 

Va. Citizens Consumer Council, 425 U.S. 748, 762-63 (1976) (both the commercial 

speaker and the consumer have protected constitutional interests). 

There is nothing false or misleading about informing policyholders about their 

choices and about the benefits of choosing a preferred network facility.  The State has not 

claimed that Safelite’s statements mislead customers, much less has the State provided 

“empirical evidence to support its claim of deception.”  Peel v. Attorney Registration & 

Disciplinary Comm’n, 496 U.S. 91, 108 (1990).  Customers are aware of their right to 

choose a repair facility.  Safelite simply provides them with truthful information about 

their choices that does not undermine that awareness.  “[T]he potential for customer 

confusion here is minimal.”  Allstate, 495 F.3d at 166. 

2. No substantial state interest justifies the State’s speech 

restriction. 

“[C]ommercial speech cannot be banned because of an unsubstantiated belief that 

its impact is ‘detrimental.’”  Linmark Assocs. v. Willingboro Twp., 431 U.S. 85, 92 n.6 

(1977).  A reviewing court “must identify with care the interests the State itself asserts” 

because “the Central Hudson standard does not permit us to supplant the precise interests 

put forward by the State with other suppositions.”  Edenfield, 507 U.S. at 768; see also 

id. (“Neither will we turn away if it appears that the stated interests are not the actual 

interests served by the restriction.”). 
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The State has not formally explained the rationale for its speech restrictions.
8
  But 

because the statute ostensibly being enforced deals with consumer protection, the State 

will no doubt argue that the speech restrictions serve the purpose of consumer protection.  

The Supreme Court, however, has made clear that states have no legitimate interest—let 

alone a substantial interest—in protecting consumers by restricting their access to truthful 

commercial information.  Even when the State is seeking to prevent individuals “from 

making bad decisions with the information,” the Court has “rejected the notion that the 

Government has an interest in preventing the dissemination of truthful commercial 

information.” Thompson v. W. States Med. Ctr., 535 U.S. 357, 374 (2002); Central 

Hudson, 447 U.S. at 567 (“[T]he suppression of advertising reduces the information 

available for consumer decisions and thereby defeats the purpose of the First 

Amendment.”).   

In Virginia State Board, “the State feared that if people received price advertising 

from pharmacists, they would ‘choose the low-cost, low-quality service and drive the 

“professional” pharmacist out of business’ and would ‘destroy the pharmacist-customer 

relationship’ by going from one pharmacist to another.  We found these fears insufficient 

to justify a ban on such advertising.”  Thompson, 535 U.S. at 374-75 (construing Virginia 

State Bd.).  Similarly, here, the State cannot justify its restriction of speech on the ground 

                                                
8
  Any argument the Commissioner might advance about the substantiality of the State's 

interest is undercut by the fact that the legislature never saw fit to directly prohibit this 

speech in the statute itself. The Commissioner's  action is, at best, based on the 

unilateral decisions of a single administrator. 

CASE 0:15-cv-01878-SRN-SER   Document 14   Filed 04/07/15   Page 18 of 37



19 

that consumers might use the information they learn to make what the State considers (for 

some indefensible reasons) to be suboptimal choices.  

The State “does not have the broad discretion to suppress truthful, nonmisleading 

information for paternalistic purposes.”  44 Liquormart, 517 U.S. at 510.  The State 

simply has no substantial interest in “keep[ing] insureds in the dark” or in manipulating 

consumer choices toward “those which the State thinks are acceptable.”  Serio, 2000 WL 

554221, at *21-*23; Allstate, 495 F.3d at 167 (“[T]he State advances no legitimate 

interest in preventing non-misleading and truthful referrals to a tied body shop.”). 

In truth, the State’s speech restrictions do not aim to protect consumers but to 

protect competing repair shops that will lose business to Safelite AutoGlass and other 

Network shops if policyholders understand that they may not receive a warranty from his 

insurer and may be charged for amounts above what the insurer will reimburse.  But it 

goes without saying that the desire to protect local businesses from competition is not a 

legitimate—much less a substantial—governmental interest.  South Dakota, 871 F. Supp. 

at 358 (the state’s interest in “preventing local businesses from closing” cannot justify 

restriction on speech).
9
  Nor is the desire to divert customers from one form of lawful 

business to another a legitimate state interest that justifies a restriction on commercial 

speech.  The Supreme Court has held that not even a state interest in reducing lawful 

“vice activity,” such as gambling or drinking, can justify a restriction on commercial 
                                                
9
  The State’s apparent interest in protectionism is especially pernicious because the 

State seeks to advance that interest by unconstitutionally mandating “differential 

treatment of in-state and out-of-state economic interests that benefits the former and 

burdens the latter.” Granholm, 544 U.S. at 472.  The State’s interest is so far from 

being substantial, it is unconstitutional. 
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speech.  44 Liquormart, 517 U.S. at 514.  Unless there is “a corresponding prohibition 

against the commercial behavior at issue,” the First Amendment prohibits the government 

from regulating speech in order to influence a consumer’s choice to engage in one lawful 

commercial transaction over another.  Id.; Allstate, 495 F.3d at 167 (“Attempting to 

control the outcome of the consumer decisions following such communications by 

restricting lawful commercial speech is not an appropriate way to advance a state interest 

in protecting consumers.”). 

3. The State’s speech restrictions do not directly and materially 

advance any state interest. 

Even if the State could identify a substantial governmental interest its speech 

restrictions serve, it still could not prevail without showing that the restrictions “directly 

and materially advance the asserted governmental interest.”  Missouri v. Am. Blast Fax, 

323 F.3d 649, 656 (8th Cir. 2003).  The speech regulation “may not be sustained if it 

provides only ineffective or remote support for the government’s purpose.”  Central 

Hudson, 447 U.S. at 564.  This prong of the Central Hudson test is “critical; otherwise, ‘a 

State could with ease restrict commercial speech in the service of other objectives that 

could not themselves justify a burden on commercial expression.’”  Rubin v. Coors 

Brewing Co., 514 U.S. 476, 487 (1995). 

The information that Safelite provides to consumers is not misleading, and 

therefore the State cannot argue that it advances an interest in protecting consumers by 

preventing consumers from hearing that information.  If the State really were concerned 

about consumers being misled, it might be allowed to advance that interest directly and 
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materially through a requirement that an insurer convey information about the 

policyholder’s freedom of choice (information that Safelite already conveys, anyway).  In 

re R.M.J., 455 U.S. 191, 203 (1982) (“[T]he remedy in the first instance is not necessarily 

a prohibition but preferably a requirement of disclaimers or explanation.”).  Instead, the 

State seeks to impose a blanket ban on speech.  Such a broad restriction does not advance 

any legitimate interest.  

4. The State’s speech restrictions are not narrowly tailored. 

A restriction on commercial speech may “extend only as far as the interest it 

serves.  The State cannot regulate speech that poses no danger to the asserted state 

interest nor can it completely suppress information when narrower restrictions on 

expression would serve its interest as well.”  Central Hudson, 447 U.S. at 565.  “[I]f the 

Government could achieve its interests in a manner that does not restrict speech, or that 

restricts less speech, the Government must do so.”  Thompson, 535 U.S. at 371. 

If the State actually were concerned that customers were being misled into 

choosing preferred repair facilities, the proper remedy can never be to ban truthful 

commercial speech.  If there were truly a need to regulate truthful speech in this area—

and there is no showing that there is—it would need to be done in a manner that trenches 

more narrowly on the First Amendment by requiring straightforward disclosures, in 

words that the insurer (or processor) chooses, of the customer’s legal right to choose a 

glass shop, for example.  Or the State could look for a non-speech regulation that would 

further its goal without offending constitutional rights.  See 44 Liquormart, 517 U.S. at 

512 (“[T]he Constitution presumes that attempts to regulate speech are more dangerous 
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than attempts to regulate conduct.”); R.M.J., 455 U.S. at 201 (“[A] warning or disclaimer 

might be appropriately required ... in order to dissipate the possibility of consumer 

confusion or deception”).  The State could engage in its own speech by educating the 

public about consumer options or, if it really wants to help non-preferred glass 

businesses, it could provide some kind of financial incentive that makes those businesses 

more attractive.  Linmark, 431 U.S. at 97 (invalidating speech regulation while noting 

that local government may engage in counter-speech or create financial “inducements”).  

But the State has not done this.  Far from narrowly tailoring a speech regulation to a 

substantial interest, the State has adopted blanket prohibitions on speech.   

Significantly, Minnesota law already prohibits an insurer from requiring the use of 

a particular repair shop and requires the disclosure of the customer’s right to choose.  

Minn. Stat. § 72A.201, subd. 6(14)-(15).  As other courts have held, these provisions 

adequately promote consumer protection in the context of insurance referrals to repair 

shops, and the availability of these less-restrictive alternatives renders further speech 

restrictions unconstitutional under the fourth prong of Central Hudson.  See Allstate, 495 

F.3d at 168 (“The State Defendants here fail to demonstrate why a more limited 

restriction, such as a requirement that [the insurer] inform customers of [the State’s] anti-

steering law, would not have adequately served the state’s interest in consumer 

protection.”); Safelite, 764 F.3d at 265 (noting that “[p]re-existing law provides a 

thoroughly effective way of protecting meaningful consumer choice” by requiring an 

insurer to state “that its customers had the right to choose any repair shop”); South 

Dakota, 871 F. Supp. at 358 (holding “[t]he State has failed to meet its burden” to show 
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narrow tailoring because “the State has, since 1986, had legislation in place preventing an 

insurer from requiring the use of a particular auto glass repair or replacement business”); 

Serio, 2000 WL 554221, at *25 (“[I]t is clear that [the State’s] interests are sufficiently 

served by Section 2610(a), which prohibits an insurer from requiring the use of a 

particular repair shop.”).  As evidenced by the Second Circuit’s decision in Safelite and 

the Fifth Circuit’s decision in Allstate, Safelite is likely to succeed on the merits of its 

First Amendment claim on this prong of the Central Hudson test.   

5. The required disclosure is unjustified and unduly burdensome. 

Like the statute’s prohibitions on speech, the scripted warning required by 

subdivision 6(14)—which requires Safelite to tell policyholders that “Minnesota law 

gives you the right to go to any glass vendor you choose, and prohibits me from 

pressuring you to choose a particular vendor”—violates the First Amendment because it 

compels speech with no adequate justification.  1-800-411-Pain, 744 F.3d at 1053 (any 

forced disclosure must be “reasonably related to the State’s interest in preventing 

deception of consumers” and not be “unjustified or unduly burdensome”).  Whatever 

legitimate interest the State may have in ensuring that consumers are provided 

information they need to understand their range of choices cannot justify requiring claims 

processors to read particular language they find demeaning (for reasons discussed below), 

much less requiring them to recite it at a particular moment in the conversation.  See R.J. 

Reynolds v. FDA, 696 F.3d 1205, 448 (D.C. Cir. 2012) (just because the government is 

allowed to compel neutral disclosure does not mean the “form and content of the specific 

requirements” are necessarily valid).  

CASE 0:15-cv-01878-SRN-SER   Document 14   Filed 04/07/15   Page 23 of 37



24 

Safelite’s own current practices—independent of the statute—provide an excellent 

example of how substantive information about policyholders’ choices can be transmitted 

effectively, without demanding that the processor recite the statute’s demeaning script. In 

each telephone call, Safelite informs customers of their right to choose any repair shop.  

Ex. 1, O’Mara Decl. ¶ 9.  Safelite then affords the customer an opportunity to express a 

preference.  See Minn. Stat. § 72A.201, subd. 6(14) (“[B]efore recommending a vendor, 

the insurer shall offer its insured the opportunity to choose the vendor.”).  Codifying a 

requirement that this information be conveyed in language the insurer or its agent 

chooses would satisfy all of the State’s legitimate interests.  

By contrast, subdivision 6(14) forces insurers to tell policyholders that Minnesota 

law “prohibits me from pressuring you to choose a particular vendor,” the advisory sends 

a message to policyholders that the State has concluded Safelite is untrustworthy and 

would, if not for the required advisory, “pressure [them] to choose a particular vendor.”  

The policyholder may well conclude that the legal requirement in question (“prohibits me 

from pressuring you”) is unique to Safelite based on some prior misconduct that has 

triggered governmental scrutiny. Or the policyholder might conclude that the State has 

deemed the entire industry as one prone to unfairly pressuring policyholders and thus 

requiring unusually tight regulation. Either way, Safelite and others are being forced—

without any legitimate justification—to convey a self-demeaning message they strongly 

oppose.  Forcing speakers to advance a state-sponsored “subjective and highly 

controversial message” does not comport with the First Amendment.  Entm’t Software 

Ass’n v. Blagojevich, 469 F.3d 641, 652 (7th Cir. 2006); Evergreen Ass’n v. N.Y.C., 740 
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F.3d 233, 245 n.6 (2d Cir. 2014) (invalidating ordinance that required commercial 

speakers “to state the City’s preferred message”). 

6. The Commissioner may not restrict Safelite’s speech without 

fair notice. 

Even when the State may regulate speech, any restriction must provide “fair 

notice” to a speaker of what speech is permitted or required.  Kolender v. Lawson, 461 

U.S. 352, 357 (1983) (limitations on speech “are examined for substantive authority and 

content as well as for definiteness or certainty of expression”); Coates v. City of 

Cincinnati, 402 U.S. 611, 614 (1971) (striking down ordinance that regulated speech 

because “men of common intelligence must necessarily guess at its meaning”). A 

deficiency in “fair notice” can arise when a statute is unacceptably vague or when a novel 

construction of a law is imposed retroactively to activity “that neither the statute nor any 

judicial decision has fairly disclosed to be within its scope.”  United States v. Lanier, 520 

U.S. 259, 266 (1997).  Fair notice is imperative “where criminal sanctions are involved 

and/or the law implicates First Amendment rights.”  Hunt v. City of L.A., 638 F.3d 703, 

712 (9th Cir. 2011). 

The Commissioner’s actions harming Safelite run afoul of this core principle. In 

designing the script its employees would use, Safelite knew that the statute barred it from 

“engaging in any act or practice of intimidation, coercion, threat, incentive, or 

inducement for or against an insured to use a particular company or location.”  Subd. 

6(16).  And Safelite knew that the statute provides that “a warranty shall not be 

considered an inducement or incentive.”  Id.  But Safelite had no reasonable way of 
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knowing that the Commissioner was interpreting this statute as barring Safelite from 

providing accurate information about the scope of available warranties or the possibility 

that non-Network shops may charge excess costs over what the insurance company will 

reimburse. Safelite (or anyone else) could never have imagined that providing this 

accurate information somehow violated the statute. 

Safelite also knew that statute provided “[i]f the insurer recommends a vendor, the 

insurer must also provide the following advisory: ‘Minnesota law give you the right to go to any 

glass vendor you choose, and prohibits me from requiring you to choose a particular vendor.” 

Subd. 6(14).  Safelite followed this script (despite its dubious constitutionality).  But it cannot 

seriously be suggested that Safelite could have known the Commissioner would interpret this 

statute as requiring that the “advisory” be read prior to any discussion of the benefits of Network 

shops, as opposed to right after. 

The Commissioner’s interpretation of the statute, whether defensible or not on state-law 

grounds, is most certainly not clear from the statute and Safelite thus had no way to anticipate it. 

Thus, in addition to an injunction based on the substantive unconstitutionality of the provisions 

at issue, Safelite is also entitled to an injunction barring the Commissioner from taking any 

action adverse to Safelite based on Safelite’s speech at a time it had no notice of the rules the 

Commissioner is now imposing. 

B. Safelite Is Likely To Succeed On Its Due Process Claim. 

Safelite is also likely to succeed on its claim that the State’s enforcement of 

§ 72A.201 violates Safelite’s rights to procedural and substantive due process.  The State 

has already destroyed one of Safelite’s contractual relationships, and the State seeks to 

deprive Safelite of the ability to conduct its claims-management business in Minnesota.  
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The State seeks to impose these penalties and deprivations without affording Safelite the 

opportunity to defend itself on the merits of the State’s allegations or even the 

opportunity to conform its conduct to the State’s interpretation of the law.   

1. The State violated Safelite’s right to procedural due process. 

The Due Process Clause of the Fourteenth Amendment provides that “no State 

shall ... deprive any person of life, liberty, or property, without due process of law.” U.S. 

Const. amend. XIV, § 2.  “To establish a procedural due process violation, a plaintiff 

must demonstrate that he has a protected property or liberty interest at stake and that he 

was deprived of that interest without due process of law.”  Hopkins v. Saunders, 199 F.3d 

968, 975 (8th Cir. 1999).  In this case, the State has deprived, and threatens further to 

deprive, Safelite of protected liberty and property interests by destroying its contractual 

relationships and by preventing it from operating its business in Minnesota.  “The right to 

hold specific private employment and to follow a chosen profession free from 

unreasonable governmental interference comes within both the ‘liberty’ and ‘property’ 

concepts of the Fifth and Fourteenth Amendments.”  Piecknick v. Pennsylvania, 36 F.3d 

1250, 1259 (3d Cir. 1994) (citing Greene v. McElroy, 360 U.S. 474, 492 (1959)).  As the 

Eighth Circuit has said, a company is “entitled to protection against arbitrary government 

action toward its business.”  Ambassador Books v. City of Little Rock, 20 F.3d 858, 865 

(8th Cir. 1994); Bernard v. United Twp. High Sch. Dist., 5 F.3d 1090, 1092 (7th Cir. 

1993) (due process protects against “state actions that threaten to deprive persons of the 

right to pursue their chosen occupation”). 
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Here, the State seeks even more than to deprive Safelite of its interests in 

particular contracts and business relationships with particular clients.  Rather, by 

targeting Safelite’s clients and securing binding consent orders that prevent those clients 

from ever doing business with Safelite, the State seeks to deprive Safelite of its protected 

liberty and property interests in pursuing its trade.  That is a deprivation of constitutional 

dimension.  Cowan v. Corley, 814 F.2d 223, 227 (5th Cir. 1987) (recognizing 

constitutionally protected interest in pursuing livelihood); Wroblewski v. City of 

Washburn, 965 F.2d 452, 455 (7th Cir. 1992) (same). 

The State is doing all of this without even a pretense of affording Safelite due 

process of law.  “The fundamental requirement of due process is the opportunity to be 

heard at a meaningful time and in a meaningful manner.”  Bus. Commc’ns v. Dep’t of 

Educ., 739 F.3d 374, 380 (8th Cir. 2013) (quoting Mathews v. Eldridge, 424 U.S. 319, 

333 (1976)) (quotation marks omitted). Not only has the State failed to afford Safelite 

this opportunity to be heard; the State failed even to notify Safelite of the charges based 

on its secret interpretation of the law.  See Mathews, 424 U.S. at 348 (“The essence of 

due process is the requirement that ‘a person in jeopardy of serious loss (be given) notice 

of the case against him and opportunity to meet it.’”).  It does not end there.  The State 

failed to give Safelite the opportunity to be heard even after it had been deprived of its 

protected interests.  And when Safelite offered to alter its conduct to conform to the 

State’s interpretation of the law—even without being able to challenge that 

interpretation—the State nevertheless persisted in excluding Safelite from doing business 

in Minnesota. 
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2. The State violated Safelite’s right to substantive due process. 

The State violates substantive guarantees of due process when it engages in 

conduct that “offends ‘judicial notions of fairness,’” Weiler v. Purkett, 137 F.3d 1047, 

1051 (8th Cir. 1998), or “is arbitrary, capricious and not rationally related to a legitimate 

public purpose,” WMX Techs. v. Gasconade Cnty., 105 F.3d 1195, 1198 (8th Cir. 1997).  

Here, the State has blacklisted Safelite as an impermissible business partner for licensed 

Minnesota insurers.  It has penalized Safelite indirectly by threatening the licenses of 

Safelite’s clients and relenting only if the clients agree never to do business with Safelite 

again.  The State’s consent order with the Auto Club Group specifically mentions Safelite 

(and only Safelite) and orders the Auto Club Group never to do business with Safelite 

again—regardless of Safelite’s conduct.
10

  That is an abuse of the Commissioner’s 

authority and offends judicial notions of fairness.  See Weimer v. Amen, 870 F.2d 1400, 

1405 (8th Cir. 1989) (“The cornerstone of due process is the prevention of abusive 

governmental power.”). 

The State cannot show that imposing these burdens on Safelite is rationally related 

to a legitimate public purpose.  In fact, the State’s purpose to protect independent glass 

shops at Safelite’s expense renders its action unconstitutional.  “Courts have repeatedly 

recognized that protecting a discrete interest group from economic competition is not a 

legitimate governmental purpose.”  Craigmiles v. Giles, 312 F.3d 220, 224 (6th Cir. 

                                                
10

  The due process violation is analogous to an impermissible bill of attainder that 

determines guilt and inflicts punishment on an individual without the protection of a 

judicial trial.  See WMX Techs., 105 F.3d at 1201; Mayes v. Moore, 827 So. 2d 967, 

972 (Fla. 2002) (“By prohibiting bills of attainder, the framers of the Constitution 

intended to protect the concept of separation of powers and due process.”). 
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2002).  And courts have invalidated licensing regulations that serve such protectionist 

purposes.  Id. at 229; St. Joseph Abbey v. Castille, 712 F.3d 215, 222 (5th Cir. 2013) 

(“mere economic protection of a particular industry” not “a legitimate governmental 

purpose.”); Merrifield v. Lockyer, 547 F.3d 978, 991 (9th Cir. 2008) (invalidating 

licensing regulation that “was designed to favor economically certain constituents at the 

expense of others similarly situated”). 

C. Safelite Is Likely To Succeed On Its Dormant Commerce Clause Claim. 

By the way in which it targeted Safelite, the State has revealed that its goal is not 

the fair and neutral application of § 72A.201 to all parties.  Rather, the public record 

shows that the State’s enforcement actions have been motivated by a desire to aid local 

glass shops that feel disadvantaged by having to compete with Safelite for business.
11

  

The State’s actions followed a lobbying effort by local glass shops that was coordinated 

by the Independent Glass Association and the Minnesota Glass Association.  According 

to Gary Hart of the Independent Glass Association, “MN shops and the MGA ... deserve 

all of the credit” for the State’s action against Safelite.
12

 

                                                
11

  Safelite filed a request under the Minnesota Data Practices Act asking the Department 

of Commerce for the complaints and other materials that led to its investigations of 

Safelite and Safelite’s clients.  Because the Department has tendered no such 

evidence, Safelite relies here on the public record.  As the case proceeds, discovery 

will allow consideration of further materials that establish the Commissioner’s 

purpose.  See Jones v. Gale, 470 F.3d 1261, 1269 (8th Cir. 2006) (noting, in the 

context of the dormant Commerce Clause, that courts infer discriminatory purpose 

from “direct and indirect evidence” such as “statements by lawmakers”). 

12
  See supra notes 3-7 and accompanying text. 
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Based on statements from local glass shops and trade associations, combined with 

evidence that showing that the Commissioner is not acting in a neutral manner to enforce 

the statute, it is apparent that the State’s purpose in investigating Safelite and Safelite’s 

clients was not to protect consumers from commercial harms but to protect local glass 

shops from competition.  The State’s purpose to insulate in-state businesses from 

competition with an interstate business such as Safelite renders its conduct 

unconstitutional.  States may not “burden out-of-state producers or shippers simply to 

give a competitive advantage to in-state businesses.”  Granholm, 544 U.S. at 472; 

S. Dakota Farm Bureau v. Hazeltine, 340 F.3d 583, 592 (8th Cir. 2003).  This 

constitutional limitation applies to the actions of an administrative agency such as the 

Department of Commerce just as it does to acts of the legislature.  New England Power 

Co. v. New Hampshire, 455 U.S. 331, 339 (1982) (invalidating an order of state public 

utilities commission as being “precisely the sort of protectionist regulation that the 

Commerce Clause declares off-limits to the states”).  

A regulatory measure may be deemed to discriminate against interstate commerce 

because it takes “one of three forms.  The law may be discriminatory on its face or, even 

if it is facially neutral, the law may have a discriminatory purpose or a discriminatory 

effect.”  U&I Sanitation v. City of Columbus, 205 F.3d 1063, 1067 (8th Cir. 2000).  If the 

measure “discriminates against interstate commerce on its face or through its purpose or 

effects, then its constitutionality is dubious and the [government] faces a heavy burden of 

proof.”  Id. at 1068.  It is “presumed invalid” and will be struck down unless the State can 
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demonstrate that the measure “serves some legitimate purpose unrelated to limiting 

interstate commerce” and is “the only possible way to achieve this purpose.”  Id. 

In the Eighth Circuit, courts “look to several sources” to infer a discriminatory 

purpose.  Hazeltine, 340 F.3d at 593-94 (considering statements by the drafters of an 

amendment and by citizens who voted for the amendment, as well as “irregularities in the 

drafting process”).  Courts “look to direct and indirect evidence,” including: 

(1) statements by lawmakers; (2) the sequence of events leading up to the statute’s 

adoption, including irregularities in the procedures used to adopt the law; (3) the 

State’s consistent pattern of “disparately impacting members of a particular class 

of persons”; (4) the statute’s historical background, including “any history of 

discrimination by the [state]”; and (5) the statute’s use of highly ineffective means 

to promote the legitimate interest asserted by the state. 

 

Smithfield Foods v. Miller, 367 F.3d 1061, 1065 (8th Cir. 2004) (citations omitted).  

Based on such evidence, the Eighth Circuit has invalidated state regulatory measures that 

were shown to be motivated by economic protectionism and to have a protectionist 

effects.  See SDDS, Inc. v. South Dakota, 47 F.3d 263, 272 (8th Cir. 1995) (invalidating a 

state referendum that had “a discriminatory purpose and a sufficiently discriminatory 

effect to trigger strict scrutiny”); Hazeltine, 340 F.3d at 593 (invalidating state 

constitutional amendment based on evidence of discriminatory purpose); Jones, 470 F.3d 

at 1270 (invalidating state constitutional amendment that “discriminates against out-of-

state entities both on its face and because of its discriminatory intent”); U&I Sanitation, 

205 F.3d at 1072 (invalidating a city ordinance that could “substantially restrict or 

eliminate a particular interstate market”). 
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In this case, even before discovery has begun, the Court has evidence of a 

discriminatory purpose such as (1) statements indicating that the Department of 

Commerce’s actions were instigated by Safelite’s in-state competitors; (2) statements by 

the instigating complainants that their purpose was to limit competition from Safelite 

rather than to protect consumers; (3) the procedural irregularity of a consent order that 

addresses allegations about Safelite’s conduct without affording Safelite notice and an 

opportunity to be heard; (4) the procedural irregularity of a consent order that imposes a 

prohibition on ever doing business with a specific third party, Safelite, in perpetuity and 

regardless of Safelite’s conduct; (5) the Commissioner’s pattern of targeting Safelite and 

threatening Safelite with an unlawful “cease and desist” order that would prohibit Safelite 

from operating in Minnesota for any purpose; and (6) the history of the Commissioner 

denying Safelite the opportunity even to conform its conduct to the Commissioner’s 

requirements to avoid penalties. 

Safelite is the country’s largest interstate autoglass repair business and the largest 

interstate autoglass repair business in Minnesota.  Because of its national reputation, 

Safelite has become the target of protectionist measures designed to insulate local 

businesses from competition.  See Safelite, 764 F.3d at 265 (“[I]n light of the record 

evidence that the legislation at issue was designed to benefit Safelite’s competitors, we 

are skeptical that the government’s asserted consumer protection interests are genuine 

and not merely post-hoc rationalizations.”) (citation omitted). If the State may not 

legislate “differential treatment of in-state and out-of-state economic interests that 

benefits the former and burdens the latter,” Jones, 470 F.3d at 1267, it may not deploy its 
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administrative authorities to target out-of-state economic interests for special burdens 

either.  See Middle S. Energy v. Ark. Pub. Serv. Comm’n, 772 F.2d 404, 406 (8th Cir. 

1985) (invalidating administrative action).
13

 

IV.  SAFELITE WILL SUFFER IRREPARABLE HARM ABSENT A 

PRELIMINARY INJUNCTION. 

It is well-established that “[t]he loss of First Amendment freedoms, for even 

minimal periods of time, unquestionably constitutes irreparable injury.”  Lowry, 540 F.3d 

at 762 (upholding preliminary injunction); Elrod v. Burns, 427 U.S. 347, 373 (1976) 

(same).  “When an alleged deprivation of a constitutional right is involved, most courts 

hold that no further showing of irreparable injury is necessary.”  11A Charles Alan 

Wright et al., Federal Practice and Procedure § 2948.1, at 161 (2d ed. 1995); see also 

Phelps-Roper, 545 F.3d at 690; Marcus v. Iowa Pub. Television, 97 F.3d 1137, 1140 (8th 

Cir. 1996) (“If they are correct and their First Amendment rights have been violated, this 

constitutes an irreparable harm.”). 

In addition to this constitutional injury, the State’s continued actions against 

Safelite and Safelite’s clients will cause other irreparable harms to Safelite.  The 

Commissioner’s consent order has already destroyed Safelite’s contractual relationship 

with the Auto Club Group and precluded Safelite from conducting business with the Auto 

Club Group in perpetuity.  If the Commissioner is able to execute further consent orders 

with Safelite’s clients, those orders will impose similar injury on Safelite’s business 

                                                
13

  Even if the discrimination against Safelite did not have an interstate aspect, the State’s 

purpose to protect independent glass shops at Safelite’s expense would still render its 

action unconstitutional.  See supra p.26. 

CASE 0:15-cv-01878-SRN-SER   Document 14   Filed 04/07/15   Page 34 of 37



35 

relationships.  When insurance companies with existing contracts with Safelite are forced 

to abandon those contracts, the companies likely will enter new contracts that may well 

keep them from returning to Safelite even if the Commissioner’s actions are deemed 

invalid.  Safelite is therefore “likely to suffer irreparable harm in the form of lost good 

will, reputation, and business relationships if the motion for a preliminary injunction is 

denied.”  Benfield, Inc. v. Moline, 351 F. Supp. 2d 911, 918-19 (D. Minn. 2004). 

Moreover, because of state sovereign immunity, Safelite will not be able to recover 

monetary damages to compensate for its lost revenue due to the State’s actions. See Ohio 

Oil Co. v. Conway, 279 U.S. 813, 814 (1929).  In other words, the damages Safelite will 

suffer in the absence of a preliminary injunction are “irreparable.” 

V. THE BALANCE OF HARDSHIPS AND THE PUBLIC INTEREST FAVOR 

A PRELIMINARY INJUNCTION. 

Absent a preliminary injunction, Safelite will suffer irreparable harm to its 

constitutional rights and to its business relationships.  By contrast, if the preliminary 

injunction is granted, the State will suffer no hardship.  The State will only be required to 

defend its interpretation and enforcement of § 72A.201 before being able to inflict further 

penalties on Safelite and Safelite’s clients.  For that reason, the balance of hardships 

weighs decidedly in favor of granting the preliminary injunction. 

Granting the injunction would serve the public interest as well. “[I]t is always in 

the public interest to protect constitutional rights.”  Phelps-Roper, 545 F.3d at 690; 

Connection Distrib. Co. v. Reno, 154 F.3d 281, 288 (6th Cir. 1998).  The public would 

also benefit from a preliminary injunction because it would preserve conditions under 
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which the public receives important information about available products and services.  

Bloom v. O’Brien, 841 F. Supp. 277, 283-84 (D. Minn. 1993) (“It is well established that 

even in the context of commercial speech, the First Amendment protects an audience’s 

interest in listening, as well as a speaker’s interests in speaking. . . . [T]he public interest 

is best served by allowing for the free flow of accurate information.”).  A preliminary 

injunction would also serve “the public’s interest in a competitive marketplace.”  R.J. 

Reynolds v. Philip Morris, 60 F. Supp. 2d 502, 512 (M.D.N.C. 1999).  

CONCLUSION 

For the foregoing reasons, this Court should issue a preliminary injunction 

preventing the State from enforcing Minn. Stat. § 72A.201 against Safelite and Safelite’s 

clients based on Safelite’s protected commercial speech, and from otherwise attempting 

to impose its commercial speech restrictions, its deprivations of property without due 

process, and its discrimination against out-of-state businesses pending the resolution of 

this action. 

 

DATED:  April 7, 2015 

 

/s/ Emily A. Unger 

 Richard D. Snyder (#191292) 

Emily Unger (#393459) 

FREDRIKSON & BYRON, P.A. 

200 South Sixth Street 

Suite 4000 

Minneapolis, MN  55402 

Phone:  (612) 492-7000 

Fax:  (612) 492-7077 

rsnyder@fredlaw.com 

eunger@fredlaw.com 

 

 

CASE 0:15-cv-01878-SRN-SER   Document 14   Filed 04/07/15   Page 36 of 37



37 

 Jay P. Lefkowitz, P.C. 

(pro hac vice pending) 

Matthew F. Dexter 

(pro hac vice pending) 

Steven J. Menashi 

(pro hac vice pending) 

KIRKLAND & ELLIS LLP 

601 Lexington Avenue 

New York, NY 10022 

Telephone: (212) 446-4800 

Facsimile: (212) 446-6460 

jay.lefkowitz@kirkland.com 

matthew.dexter@kirkland.com 

steven.menashi@kirkland.com 

 

John E. Iole 

(pro hac vice pending) 

JONES DAY 

500 Grant Street, Suite 4500 

Pittsburgh, PA 15219 

Telephone: (412) 391-3939 

Facsimile: (412) 394-7959 

jeiole@jonesday.com 

 

ATTORNEYS FOR PLAINTIFFS 

 
 

CASE 0:15-cv-01878-SRN-SER   Document 14   Filed 04/07/15   Page 37 of 37



 

KE 35687271.1 

UNITED STATES DISTRICT COURT 

DISTRICT OF MINNESOTA 

SAFELITE GROUP, INC. AND SAFELITE 

SOLUTIONS LLC,  

 

   Plaintiffs, 

 

v. 

 

LORI SWANSON, in her official capacity as 

Attorney General of the State of Minnesota, 

and MICHAEL ROTHMAN, in his official 

capacity as the Commissioner of the 

Minnesota Department of Commerce, 

 

   Defendants. 

  

Civil Action No. 

0:15-cv-1878-SRN-SER 

 

 

WORD COUNT 

CERTIFICATE 

 

   

 

I certify that this brief conforms to the requirements of LR 7.1(f) for a brief 

produced with a proportional font.  The length of this brief is 9,391 words.  This brief 

was prepared using Microsoft Word 2010 and the word processing program has been 

applied specifically to include all text, including headings, footnotes, and quotations for 

word count purposes. 

DATED:  April 7, 2015 /s/ Emily A. Unger 

 Richard D. Snyder (#191292) 

Emily Unger (#393459) 

FREDRIKSON & BYRON, P.A. 

200 South Sixth Street 

Suite 4000 

Minneapolis, MN  55402 

Phone:  (612) 492-7000 

Fax:  (612) 492-7077 

rsnyder@fredlaw.com 

eunger@fredlaw.com 

 

CASE 0:15-cv-01878-SRN-SER   Document 14-1   Filed 04/07/15   Page 1 of 2



 

  -2- 
KE 35687271.1 

 Jay P. Lefkowitz, P.C. 

(pro hac vice pending) 

Matthew F. Dexter 

(pro hac vice pending) 

Steven J. Menashi 

(pro hac vice pending) 

KIRKLAND & ELLIS LLP 

601 Lexington Avenue 

New York, NY 10022 

Telephone: (212) 446-4800 

Facsimile: (212) 446-6460 

jay.lefkowitz@kirkland.com 

matthew.dexter@kirkland.com 

steven.menashi@kirkland.com 

 

John E. Iole 

(pro hac vice pending) 

JONES DAY 

500 Grant Street, Suite 4500 

Pittsburgh, PA 15219 

Telephone: (412) 391-3939 

Facsimile: (412) 394-7959 

jeiole@jonesday.com 

 

ATTORNEYS FOR PLAINTIFFS 

 

53044759_1.doc 

CASE 0:15-cv-01878-SRN-SER   Document 14-1   Filed 04/07/15   Page 2 of 2


