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SUMMARY OF ARGUMENT 

The State attempts to dilute and to avoid its burden of justifying its 

regulation of speech by promoting an unprecedented extension of Zauderer review 

to cover all “commercial disclosure requirements that address government 

interests.”  Appellees’ Br. 9.  Zauderer, however, is not so unbounded.  This 

Circuit has adopted a limited extension of Zauderer beyond the interest in 

preventing consumer deception to include disclosure requirements that inform 

consumers about the products they purchase.  The further extension the State 

advocates to justify PA 13-67(c)(2)  is improper for several reasons. 

First, no case in this Circuit—or indeed any federal court—has ever 

extended Zauderer to a law that goes beyond requiring disclosure about the 

speaker’s own services by forcing commercial speakers to transmit information 

about third parties and even to direct consumers to other sellers.  Second, no case 

in this Circuit—or indeed any federal court—has ever extended Zauderer to a law 

that goes beyond requiring a “purely factual and uncontroversial” disclosure.  

Third, no case in this Circuit—or indeed any federal court—has ever extended 

Zauderer to a law in which a speaker’s obligation to relay the State’s message is 

triggered by the speaker’s decision to relay a non-deceptive message of its own.  

All of these flaws defeat the State’s position—even under this Court’s 

decisions extending Zauderer somewhat beyond the regulation of deceptive 
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speech.  It is unnecessary, then, for the Court to reconsider those decisions.  But if 

the Court does conclude that those decisions are somehow broad enough to cover 

this statute, the Court should recognize that those decisions are outliers in relation 

to Supreme Court precedents and those of other Circuits, and should be 

reconsidered. 

When PA 13-67(c)(2) is subject to the appropriate test—that announced in 

Central Hudson—it becomes clear that Safelite’s First Amendment challenge is 

likely to succeed and that a preliminary injunction should issue.  The State’s 

attempts to show a “substantial state interest” are belied by the record showing that 

the real purpose of the statute was to insulate in-state repair shops from interstate 

competition.  And the claim that the measure was designed to protect consumers is 

belied by the fact that not one consumer had ever complained and the State’s own 

insurance regulators testified there was no problem in need of a solution.  All of 

this is worlds away from the kind of “substantial state interest” that can justify 

incursions on freedom of speech. 

In the end, it is plain that the State is seeking to regulate speech here because 

it is uncomfortable with the underlying structure of the business model that Safelite 

operates.  If the State wishes to regulate that directly, it may seek to do so, subject 

to the various constitutional limitations that may apply.  What the State cannot do, 
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though, is eschew such substantive legislation and seek to restrict and compel 

speech instead.   

ARGUMENT 

I. CENTRAL HUDSON, NOT ZAUDERER, APPLIES TO THE 
COMPELLED-SPEECH PROVISION OF PA 13-67. 

A. Zauderer is far more limited than the State describes. 

The State asserts—in language more expansive than anything this Court has 

ever said—that this Court “applies the reasonable-relationship standard to 

commercial disclosure requirements that address government interests.”  

Appellees’ Br. 9.  But the State’s broad, unprecedented reading of Zauderer is 

unsupported and would work a radical change in First Amendment law. 

This is not a case where the speaker’s interest in his speech is “minimal” as 

the State contends.  That is in sharp contrast to Zauderer, where the Supreme Court 

described an attorney’s interest in not disclosing information about his fees as 

“minimal” because, without that information, clients would not understand the 

terms of the commercial transaction being proposed.  Zauderer v. Office of 

Disciplinary Counsel, 471 U.S. 626, 651 (1985).1  “Thus,” the Court said, “because 

                                           
1   Speakers have a minimal interest in communicating information that is false or 

deceptive.  See Central Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’n of 
New York, 447 U.S. 557, 563 (1980) (“[T]here can be no constitutional 
objection to the suppression of commercial messages that do not accurately 
inform the public about lawful activity.  The government may ban forms of 
communication more likely to deceive the public than to inform it.”). 
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disclosure requirements trench much more narrowly on an advertiser’s interests 

than do flat prohibitions on speech, ‘warning[s] or disclaimer[s] might be 

appropriately required . . . in order to dissipate the possibility of consumer 

confusion or deception.’”  Zauderer, 471 U.S. at 651 (quoting In re R.M.J., 455 

U.S. 191, 201 (1982)).2  It is undisputed that the language and substance of 

Safelite’s communications with its customers do not fall into the category of 

“commercial speech that is false, deceptive, or misleading” and that may be 

prohibited entirely if the deception cannot be corrected through mandatory 

disclosures.  Zauderer, 471 U.S. at 638.  Only within that category does the 

speaker have a “minimal” interest in resisting a government-mandated disclosure 

because the alternative to the compelled disclosure is speech prohibition.  

“Commercial speech that is not false or deceptive,” in contrast, may be regulated 

only if the State satisfies the Central Hudson test.  Id. 

                                           
2  See also Central Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’n of New 

York, 447 U.S. 557, 565 (1980) (noting the State may not “completely suppress 
information” when “some limited supplementation, by way of warning or 
disclaimer or the like, might be required”); Bates v. State Bar of Arizona, 433 
U.S. 350, 384 (1977) (noting “the possibility that some limited 
supplementation, by way of warning or disclaimer or the like, might be required 
of even an advertisement of the kind ruled upon today so as to assure that the 
consumer is not misled”) (emphasis added); Virginia State Bd. of Pharmacy v. 
Virginia Citizens Consumer Council, 425 U.S. 748, 771 n.24 (1976) (noting it 
might be appropriate “to require that a commercial message appear in such a 
form, or include such additional information, warnings, and disclaimers, as are 
necessary to prevent its being deceptive”) (emphasis added). 
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Indeed, Zauderer itself reaffirmed that commercial advertising was protected 

by the First Amendment.  Id. at 637.  It would make no sense for the Court 

simultaneously to then vitiate that protection by categorically holding that 

advertisers have only a “minimal” interest in the integrity of their advertisements 

or that advertisements could be rendered self-defeating through state-mandated 

“disclosures” about competing businesses.  Rather, the opinion explicitly calls for 

“distinguishing deceptive from nondeceptive advertising” in determining the 

strength of the interests at stake.  Id. at 645. 

In the three decades since the Supreme Court decided Zauderer, only this 

Circuit has extended its rationale beyond deceptive commercial speech.3  But 

                                           
3  The State incorrectly claims that the First Circuit extended Zauderer in Pharm. 

Care Mgmt. Ass’n v. Rowe, 429 F.3d 294 (1st Cir. 2005).  Its claim is based on 
the opinion of Judge Torruella in that case, which applies Zauderer beyond the 
interest in preventing deception.  See id. at 310 n.8.  But the court there made 
clear that Judge Torruella’s opinion was not the opinion of the court on that 
issue.  See id. at 297-98 (per curiam) (noting that on the First Amendment issue, 
“the joint concurring opinion of Chief Judge Boudin and Judge Dyk represents 
the opinion of the court”).  The concurring opinion of Chief Judge Boudin and 
Judge Dyk describes Zauderer more traditionally as requiring “disclosure 
requirements [to be] reasonably related to the State’s interest in preventing 
deception of consumers,” a condition both opinions found to be met.  Id. at 316. 

 The State also relies on the vacated opinion of the D.C. Circuit in Am. Meat 
Inst. v. Dep’t of Agric., No. 13-5281, 2014 WL 1257959 (D.C. Cir. Mar. 28, 
2014), vacated pending rehearing en banc, Order No. 13-5281 (D.C. Cir. Apr. 
4, 2014), to suggest that the D.C. Circuit has extended Zauderer beyond 
deceptive commercial speech.  In doing so, the State not only relies on a 
vacated decision; it ignores two recent valid decisions in which the D.C. Circuit 
expressly rejected extending Zauderer beyond deception.  Nat’l Ass’n of Mfrs. 
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neither this Circuit nor any other has adopted the extreme position the State 

advocates.  This Court has applied Zauderer only to disclosures that, if not 

addressing deceptive speech, serve the closely related purpose of informing 

consumers about the products they purchase.  In Nat’l Elec. Mfrs. Ass’n v. Sorrell, 

this Court explained that the compelled disclosure that certain products contained 

mercury “was not intended to prevent ‘consumer confusion or deception’ per se, 

but rather to better inform consumers about the products they purchase.”  272 F.3d 

104, 115 (2d Cir. 2001) (internal citation omitted).  The Court held that this focus 

on informing consumers about the products they purchase was not far removed 

                                                                                                                                        
v. SEC, No. 13-5252, 2014 WL 1408274, at *9 (D.C. Cir. Apr. 14, 2014) 
(“[W]e have held that Zauderer is limited to cases in which disclosure 
requirements are reasonably related to the State’s interest in preventing 
deception of consumers.”) (internal quotation marks omitted); R.J. Reynolds 
Tobacco Co. v. FDA, 696 F.3d 1205, 1213 (D.C. Cir. 2012) (“[B]y its own 
terms, Zauderer’s holding is limited to cases in which disclosure requirements 
are ‘reasonably related to the State’s interest in preventing deception of 
consumers.’”).  The D.C. Circuit will consider the issue en banc, but its existing 
decisions limit Zauderer to deceptive speech. 

 The State further claims that the Sixth Circuit is sympathetic to a broad reading 
of Zauderer.  In the Sixth Circuit, one opinion noted that Second Circuit 
precedent “shows that Zauderer’s framework can apply even if the required 
disclosure’s purpose is something other than or in addition to preventing 
consumer deception.”  Disc. Tobacco City & Lottery, Inc. v. United States, 674 
F.3d 509, 556 (6th Cir. 2012).  But the Sixth Circuit pointedly declined to 
follow that course, reaffirming its prior holdings that Zauderer applies only 
where the required disclosure targets speech that is inherently or potentially 
misleading.  Id. 
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from Zauderer’s goal to prevent consumer decision-making based on 

misperception.  Id. 

Similarly, this Court has held that restaurateurs could be required to 

communicate the calorie content of the food they offer for sale so that consumers 

would make better-informed choices.  New York State Rest. Ass’n v. New York City 

Bd. of Health (NYSRA), 556 F.3d 114, 135 (2d Cir. 2009).  But no one would ever 

responsibly suggest that a law requiring restaurateurs to provide a list of other 

restaurants, and list those other restaurants’ menus and calorie contents, would 

constitute a modest disclosure requirement to be evaluated under Zauderer. 

To further extend Zauderer as the State advocates would cause the exception 

to swallow the Central Hudson rule.  See Ognibene v. Parkes, 671 F.3d 174, 205 

(2d Cir. 2011) (Livingston, J., concurring in part and concurring in the judgment) 

(noting that a theory justifying speech regulation is “at odds with standard First 

Amendment analyses” if the theory is “unbounded and susceptible to no limiting 

principle”).  The limiting principle in this Circuit, apparent from prior cases, is that 

Zauderer applies where the compelled disclosure informs consumers about the 

products they purchase from the commercial speaker.4  The compelled disclosure 

                                           
4  See also Dayna B. Royal, Resolving the Compelled-Commercial-Speech 

Conundrum, 19 VA. J. SOC. POL’Y & L. 205, 236 (2011) (explaining that 
Zauderer should apply only to a regulation that “requires a commercial speaker 
to disclose uncontroverted factual information about a specific product or 
service sold”) (internal footnote omitted). 
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must truly be a “disclosure,” meaning the seller is required to communicate factual 

information it possesses about its own products or services.  That is not the case 

with PA 13-67.  Accordingly, it goes beyond compelled disclosure or clarification 

and must be evaluated under the conventional Central Hudson test.   

B. Zauderer applies only to “disclosures” about one’s own business, 
not to compelled speech about third parties. 

The State acknowledges that no decision within the Second Circuit has ever 

extended Zauderer to sanction mere rational-basis review of compelled speech 

about a third-party competitor.  Appellees’ Br. 26.  So the State relies entirely on a 

single state court case, BellSouth Adver. & Publ’g Corp. v. Tennessee Regulatory 

Auth., 79 S.W.3d 506 (Tenn. 2002), to support its position. 

In BellSouth, the Tennessee Supreme Court upheld a decision of the 

Tennessee Regulatory Authority “to require that the names and logos of competing 

local exchange telephone companies be placed on the covers of the white pages 

directories that [are published] for BellSouth, the incumbent local exchange 

telephone company that is required by law to publish a white pages directory.”  Id. 

at 514.  As an initial matter, BellSouth is a regulated public utility and publishes 

the directory pursuant to a legal duty; thus it is far from clear that its directory 

represents private speech at all.  But regardless, the court upheld the compelled 

speech precisely because “the TRA’s disclosure requirement is reasonably related 

the state’s interest in preventing deception of consumers.”  Id. at 520 (emphasis 
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added).  The court said the disclosure was necessary to “prevent consumers from 

mistakenly believing that no alternative providers of telecommunications services 

are available.”5  Id. at 520.  Thus, BellSouth does not stand for the proposition that 

Zauderer applies where a state compels commercial speech about third parties in 

order to achieve policy goals apart from preventing deception.   

In an effort to bring PA 13-67 within the scope of Zauderer, the State also 

argues that PA 13-67(c)(2) “relates to the services Safelite Solutions provides” 

because Safelite Solutions “is in the business of directing consumers to automotive 

glass repair facilities.”  Appellees’ Br. 28.  But neither Zauderer nor this Court’s 

cases held that states may compel speech so long as it somehow “relates” to a 

speaker’s services.  Zauderer held that states may require a speaker to disclose 

“purely factual and uncontroversial information about the terms under which his 

services will be available.”  Zauderer, 471 U.S. at 651 (emphasis added); see also 

                                           
5  In this case, by contrast, the State acknowledges that consumers are aware of 

their right to choose alternatives, but the State wants to enhance the odds that an 
alternative will be chosen by putting specific names before the consumer. 

 The State misleadingly suggests that the Tennessee Supreme Court upheld the 
requirement “because it was reasonably related to the government’s interest in 
‘informing consumers about their choices in the local telecommunications’ 
market and ‘promoting free competition.”  Appellees’ Br. 26.  In fact, the court 
said that the governmental interest in preventing consumer deception “is 
important, indeed, for informing consumers about their choices in the local 
telecommunications service market is a fundamental aspect of promoting free 
competition.”  BellSouth, 79 S.W.3d at 521.  These were secondary effects, 
showing the importance of preventing deception, not the governmental interests 
that justified the compelled speech. 
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Sorrell, 272 F.3d at 115 (holding states may require disclosures that “inform 

consumers about the products they purchase”).  Even assuming that the State has 

accurately described Safelite Solutions’s business, PA 13-67(c)(2) does not compel 

Safelite Solutions to disclose information about the terms under which it directs 

customers to repair facilities or provides any of its other services or products.  

Rather, the law compels speech about the products or services of third parties.  

That is not a “disclosure.” 

The State further insists that PA 13-67(c)(2) does not require Safelite to 

advertise for competing businesses because “[i]nsurance claims administrators do 

not ‘compete’ with glass repair shops.”  Appellees’ Br. 29.  This is a distinction 

without a difference.  Because Safelite maintains a claims-administration business 

as well as repair shops, the unaffiliated repair shops actually are most certainly 

competitors.  But even if one were to accept the State’s formalistic distinction, it 

would not cure the compelled-speech problem.  Under Zauderer, even as 

expansively interpreted by this Court, it does not matter whether the compelled 

speech is about a competitor or an unrelated third party; what matters is whether 

the disclosure relates to the “terms under which [the speaker’s] services will be 

available.”  471 U.S. at 651.  Safelite Solutions wishes (in accordance with its 

agreement with various insurance companies) to communicate the benefits of using 

Safelite AutoGlass for auto glass repair, benefits Safelite believes are superior to 
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its competitors; PA 13-67(c)(2) undermines that message by forcing Safelite 

Solutions to communicate information about other glass repair businesses.  

Customers are not better informed about Safelite’s services but instead receive 

information from Safelite about third-party service providers.6  The compelled 

speech is not designed to prevent consumer deception or to inform consumers 

about the products they purchase but to direct consumers to other sellers.  The 

State is entitled to do this only if it can show that such an infringement on speech 

serves a substantial state interest in accordance with the Central Hudson test. 

C. PA 13-67 requires Safelite to provide more than a “purely factual 
and uncontroversial” disclosure. 

The State argues that Safelite’s preference not to transmit the compelled 

speech does not render it “unfactual and controversial.”  Appellees’ Br. 22.  No 

one said it did.  To be sure, Safelite would prefer not to be subjected to PA 13-

67(c)(2), but it is not this fact that renders the required information more than a 

“purely factual and uncontroversial” disclosure subject to Zauderer review.  

Rather, as Safelite argued in its opening brief, providing the name of a competing 

repair shop will be inherently perceived by many customers as an endorsement of 

                                           
6  The statute requires Safelite to provide the name of the third-party shop, but 

PA 13-67(b)(2) restrains Safelite from saying the third-party shop could “result 
in delays or lack of guarantee.”  So, despite the purported justification of 
consumer information, the compelled message provided to customers about the 
third-party shop will in many instances be materially incomplete. 
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that shop.  And it is the qualitative nature of that endorsement that renders it 

“unfactual and controversial.”  Appellants’ Br. 17-21. 

The State does not address this point except to repeat the conclusion of the 

district court that “any risk that providing the name could be seen as an implied 

endorsement” might be mitigated if Safelite would “expressly inform consumers 

that it does not recommend the non-affiliated shop.”  Appellees’ Br. 31.  As 

Safelite explained in its opening brief, however, this only compounds the First 

Amendment problem because Safelite “will be required to alter its own message as 

a consequence of the government’s coercive action.”  Pac. Gas & Elec. Co. v. Pub. 

Utilities Comm’n of California (PG&E), 475 U.S. 1, 16 (1986); see also Evergreen 

Ass’n, Inc. v. City of New York, 740 F.3d 233, 250 (2d Cir. 2014) (noting 

commercial speakers “must be free to formulate their own address”); Appellants’ 

Br. 19-21.  According to the district court and the State, the only way Safelite can 

convey its own constitutionally protected message is to follow its referral to 

another competitor with disparaging comments about that competitor or statements 

that it is not recommending that shop, but recommends Safelite.  Not only does this 

put Safelite in the position of offending and turning off many customers, it also 

thoroughly belies the State’s asserted interest and renders the statute quite bizarre.  

Tellingly, the State has no answer to this—and says not a word about it in its brief. 
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The fact that both the district court and the State offer only that counter-

speech (which is also counter to the asserted state interest in enacting the statute) 

as an antidote to the problem of perceived endorsement is a recognition that PA 

13-67(c)(2) requires Safelite to communicate more than a purely factual message.  

That alone requires reversal. 

D. PA 13-67 is a content-based restriction on commercial speech. 

In the district court, the State conceded that PA 13-67(c)(2) restricts the 

messages Safelite may convey.  Recognizing that this concession undermines its 

position, the State tries to change its tune on appeal.  But the State was correct 

before, and that further requires reversal. 

As the State acknowledged below, the law prevents Safelite from 

communicating its preferred message.  A-473 (12/2/13 Tr. 46:20-23) (“It restricts 

from being able to self-refer.”).  Indeed, this is not a typical disclosure case in 

which the commercial speaker may still communicate the same message with 

additional information about the transaction it seeks to propose.  Rather, because 

the mandated “disclosure” here refers to alternative service providers (and even 

then bars providing certain information about their limitations), it necessarily alters 

the message that Safelite communicates about the unique value of its services.7 

                                           
7  See Nat Stern & Mark Joseph Stern, Advancing an Adaptive Standard of Strict 

Scrutiny for Content-Based Commercial Speech Regulation, 47 U. RICH. L. 
REV. 1171, 1188 (2013) (“[I]n the commercial setting, suppression and 
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Of great constitutional significance, the burden of referring customers to 

competing businesses is triggered only when Safelite chooses to exercise its First 

Amendment right to endorse the services of its affiliated repair shops.  A content-

based trigger is a restriction on speech because it “penalizes the expression of 

particular points of view.”  PG&E, 475 U.S. at 9.  The law puts Safelite to the 

unconstitutional choice between a compelled self-defeating message and 

communicating no information at all. 

The State argues that PA 13-67(c)(2) operates like the disclosure 

requirement in Zauderer because “both disclosures are triggered when a speaker 

proposes a commercial transaction.”  Appellees’ Br. 20-21.  Not so.  The 

disclosure in Zauderer was triggered by the speaker’s misleading commercial 

advertisements, which would have deceived consumers absent the clarifying 

disclosures.  Accordingly, disclosures triggered by particular messages have been 

upheld under Zauderer only where the messages were deceptive.  See, e.g., 

Milavetz, Gallop & Milavetz, P.A. v. United States, 559 U.S. 229, 250 (2010) 

(noting the “required disclosures are intended to combat the problem of inherently 

misleading commercial advertisements”); Connecticut Bar Ass’n v. United States, 

620 F.3d 81, 96 (2d Cir. 2010) (noting “[e]ach of these provisions is directed at 

                                                                                                                                        
compulsion often cannot be neatly distinguished; as a matter of physical space 
or consumers’ attention, government-required content may crowd out or 
overshadow an advertiser’s own message.”). 
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misleading commercial speech” that “could otherwise subject [consumers] to easy 

deception”). 

By contrast, the State concedes here that the “substance” and “language” of 

Safelite’s communications are not misleading.  Appellees’ Br. 38.  Thus, the State 

wishes to burden a specific, non-deceptive commercial message—Safelite’s 

endorsement of its affiliated repair shops—in order to promote the State’s policy 

objectives.  It cannot do so without satisfying the demands of Central Hudson. 

In the two cases where this Court upheld disclosure requirements not 

connected to misleading speech, the disclosures were tied to the selling of 

particular products, not to the content of any particular speech being made.  See 

Sorrell, 272 F.3d at 107 (mercury-containing products must be labeled); NYSRA, 

556 F.3d at 121 (calorie information must be presented in close proximity to each 

menu item).  These disclosures were not triggered by the speakers’ invoking a First 

Amendment right to communicate a non-deceptive message.  This Court has never 

applied Zauderer to a disclosure requirement that burdens the communication of a 

particular viewpoint—for good reason.  Targeting a non-deceptive commercial 

message for a special burden represents a content-based regulation that the 

Supreme Court has analyzed as a restriction on speech subject to heightened 

scrutiny.  As the Court recently explained in a commercial-speech case, where a 

law “is designed to impose a specific, content-based burden on protected 
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expression,” it “follows that heightened judicial scrutiny is warranted.”  Sorrell v. 

IMS Health Inc., 131 S. Ct. 2653, 2664 (2011).  See generally United States v. 

Playboy Entm’t Group, Inc., 529 U.S. 803, 812 (2000) (“The Government’s 

content-based burdens must satisfy the same rigorous scrutiny as its content-based 

bans.”).  So too here. 

E. Speech regulations cannot be a replacement for direct economic 
regulation. 

The State argues that although Safelite’s speech is not misleading, PA 13-

67(c)(2) is necessary because a “potential for undue influence” is “inherent in the 

relationship” between an insurance claims administrator with affiliated repair 

shops and consumers.  Appellees’ Br. 38.  In other words, the State has enacted PA 

13-67(c)(2) not as a regulation of speech but in order to target the structure of 

Safelite’s business, which it deems unfair unless a majority of consumers 

ultimately choose to engage the services of a local competitor.8  The State’s 

attempt to employ a regulation of speech as a mode of economic regulation is 

plainly impermissible. 

“[T]he Constitution presumes that attempts to regulate speech are more 

dangerous than attempts to regulate conduct.”  44 Liquormart, Inc. v. Rhode 

Island, 517 U.S. 484, 512 (1996).  If the State believes that the affiliation between 

                                           
8   The State measures the success of PA 13-67(c)(2) by the percentage of 

customers who choose a non-Safelite shop.  Appellees’ Br. 42.  
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a claims administrator and a repair shop is somehow improper, the State can seek 

to regulate that affiliation directly or through antitrust and consumer protection 

statutes.9  Safelite (together with the insurers who use its services) believes that its 

business model allows it to deliver higher-quality services to consumers than 

would otherwise be possible.  The State’s attempt to undermine Safelite’s business 

model through speech restrictions rather than direct regulation allows it to target 

Safelite’s business without having to justify (in the federal and state courts and in 

the courts of public opinion) its regulations in terms of consumer welfare. 

The Supreme Court has squarely rejected the notion that a state may regulate 

speech in order to manipulate market behavior and indirectly achieve economic 

policy goals.  IMS Health, 131 S. Ct. at 2670 (explaining a state cannot “achieve its 

policy objectives through the indirect means of restraining certain speech by 

certain speakers” and laws which “burden free expression” cannot be justified on 

the ground that “disfavored speech has adverse effects”); see also 44 Liquormart, 

517 U.S. at 518-21 (Thomas, J., concurring) (noting that a government purpose “to 

manipulate the choices of consumers” is “per se illegitimate”); Allstate Ins. Co. v. 

Abbott, 495 F.3d 151, 167 (5th Cir. 2007) (“Attempting to control the outcome of 

                                           
9  In fact, Safelite has been challenged under consumer protection statutes of 

“using the claims administration business to improperly influence 
policyholders,” but the court rejected those claims.  Diamond Triumph Auto 
Glass v. Safelite Glass Corp., 441 F. Supp. 2d 695, 704 (M.D. Pa. 2006). 
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the consumer decisions following such communications by restricting lawful 

commercial speech is not an appropriate way to advance a state interest in 

protecting consumers.”). 

II. IF THE COURT REACHES THE ISSUE, IT SHOULD HOLD 
ZAUDERER APPLIES ONLY TO DISCLOSURES THAT PREVENT 
CONSUMER DECEPTION. 

A. The Second Circuit’s position is an outlier. 

The State urges this Court to ignore the Supreme Court’s indication that 

Zauderer applies only to disclosure requirements “directed at misleading 

commercial speech.”  Milavetz, 559 U.S. at 249.  That language, however, is in 

keeping with the increasing protection of commercial speech that has marked the 

Supreme Court’s recent cases.  In different opinions, a majority of justices have 

even suggested that all content-based regulations of speech should be subjected to 

strict scrutiny, even where the speech may be classified as “commercial.”  See 

Lorillard Tobacco Co. v. Reilly, 533 U.S. 525, 554-55 (2001) (collecting 

opinions).10 

                                           
10  See also Stern & Stern, supra note 7, at 1186 (noting “a central theme of the 

Court’s commercial speech jurisprudence: the narrowing gap between the 
principles that govern fully protected speech and those peculiar to commercial 
expression”); Royal, supra note 4, at 215 (“Sorrell suggests a willingness to 
increase protection for commercial speech.”); William Van Alstyne, 
Remembering Melville Nimmer: Some Cautionary Notes on Commercial 
Speech, 43 UCLA L. REV. 1635, 1640 (1996) (“[T]he idea of constitutionally 
mandating like treatment of commercial and noncommercial speech is an idea 
whose time has evidently arrived.”). 
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In the specific context of compelled commercial disclosures, the opinion of 

Justices Thomas and Ginsburg dissenting from denial of certiorari in Borgner v. 

Florida Bd. of Dentistry, 123 S. Ct. 688 (2002), is instructive.  In Borgner v. 

Brooks, 284 F.3d 1204 (11th Cir. 2002), the Eleventh Circuit applied Central 

Hudson to uphold a disclosure law requiring dentists to provide disclaimers about 

certain specialty certifications.  Justices Thomas and Ginsburg would have granted 

certiorari not because Zauderer should have applied—in fact, the Justices said 

Zauderer “is not very helpful” for justifying disclaimers where the regulated 

advertisements are not “misleading as written”—but because the Justices believed 

the Eleventh Circuit had not conducted the searching scrutiny required by Central 

Hudson.  123 S. Ct. at 689. 

The State argues that Milavetz and other cases just happen to discuss 

Zauderer in the context of deception but do not preclude an extension of Zauderer 

to other contexts.  Yet it is significant that three decades have passed since 

Zauderer and every application of that case in the Supreme Court has been limited 

to correcting deceptive speech.  The State argues that “other circuits” have 

extended Zauderer beyond that context, but in fact only the Second Circuit has 

actually done so.  See supra note 3.  After thirty years of decisions applying 

Zauderer, it is not credible for the State to argue that the cases from other circuits 

and from the Supreme Court “merely happened to apply Zauderer to factual 
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scenarios that included disclosure requirements aimed at deception.”  Appellees’ 

Br. 36.  Rather, it is evident that Zauderer simply does not apply outside that 

context. 

This is apparent also from the many decisions applying Central Hudson to 

disclosure requirements that do not implicate the interest in preventing deception.  

See, e.g., Borgner, 284 F.3d at 1206 (applying Central Hudson to “disclosure 

provision”); Allstate, 495 F.3d at 166 (applying Central Hudson to disclosures 

because “the potential for customer confusion here is minimal”); R.J. Reynolds, 

696 F.3d at 1217 (applying Central Hudson to disclosure requirements for 

cigarette manufacturers); United States v. Wenger, 427 F.3d 840, 848 (10th Cir. 

2005) (applying Central Hudson to “the disclosures required by Section 17(b)”); 

see also Video Software Dealers Ass’n v. Schwarzenegger, 556 F.3d 950, 966 (9th 

Cir. 2009) (describing “the factual information and deception prevention standards 

set forth in Zauderer”), aff’d sub nom. Brown v. Entm’t Merchants Ass’n, 131 

S. Ct. 2729 (2011). 

As explained above and in the opening brief, even under the Second 

Circuit’s limited extension of Zauderer, the statute here does not fall within the 

category of restrictions analyzed under Zauderer.  But should the Court conclude 

otherwise for some reason, the Court should recognize that the Second Circuit is an 
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outlier and its approach should be reconsidered in light of subsequent Supreme 

Court decisions and the consistent decisions of other circuits. 

B. PA 13-67(c)(2) does not combat deception. 

The State now argues (for the first time) that PA 13-67(c)(2) could be upheld 

even applying Zauderer as limited to preventing deception.  Appellees’ Br. 37-40.  

The State acknowledges that “the language Safelite Solutions uses” and “the 

substance of the communications may not be misleading,” but insists there is 

nevertheless a “potentially deceptive effect” of the “transaction at issue” because 

of the “potential for undue influence.”  Id. at 38.  This contention is based on the 

view that the relationship between Safelite and consumers gives Safelite a 

potentially “undue influence” over the consumers’ commercial choices—

specifically because “consumers typically defer to insurance claims administrators 

regarding where glass repair work will be performed.”  Id. at 44.  According to the 

State, the concern is not that consumers are being misled but that Safelite 

supposedly has an unfair advantage in the marketplace for which PA 13-67 aims to 

level the playing the field for Safelite’s competitors.  But if the law’s purpose is 

not to prevent deception but to counteract the perceived advantages of Safelite’s 

business model, that falls squarely outside the deception-prevention rationale of 

Zauderer. 

Case: 13-4761     Document: 91     Page: 27      05/06/2014      1217796      36



 

22 

Moreover, even the State’s evidence of “undue influence” is not persuasive.  

Despite the alleged ability of Safelite to direct consumers to its own repair shops, 

consumers choose Safelite shops only slightly more than half (55%) the time.  Id. 

at 40.  This is far from an overwhelming figure.  Independent of its claims-

administration business, Safelite is the largest and best-known brand in auto glass 

repair and replacement in the country.  Safelite’s commitment to excellent 

customer service, its capital investments back into the business, and its investments 

in marketing and advertising all contribute to an increased top-of-mind awareness 

for consumers, which naturally affects the number of customers who choose 

Safelite.  So customers are more likely to know Safelite, and choose Safelite, than 

any other repair shop.11  That about half of Safelite Solutions customers choose 

alternative shops suggests that Safelite is not exerting as much influence as the 

State claims.  It at least demonstrates that customers are not generally misled into 

thinking they have no other options, a misconception that is already avoided when 

Safelite informs all policyholders of their right to choose any repair shop.  A-14. 

                                           
11  See Paul Wilson, In U.S., Safelite Has Clear Edge In Auto Glass, COLUMBUS 

DISPATCH, Jan. 15, 2008 (noting the next-closest competitor is a quarter of 
Safelite’s size). 

Case: 13-4761     Document: 91     Page: 28      05/06/2014      1217796      36



 

23 

III. PA 13-67 IS UNCONSTITUTIONAL UNDER THE CENTRAL 
HUDSON TEST. 

A. This Court may determine on appeal that Safelite has a 
substantial likelihood of success on the merits. 

The State argues that if this Court determines that Central Hudson rather 

than Zauderer applies, the Court should remand for the district court to consider 

“facts relevant to whether PA 13-67(c)(2) ‘directly and materially’ advances 

Connecticut’s interest in protecting consumer choice.”  Appellees’ Br. 41.  But this 

is not a case in which additional evidence would enhance the application of the 

legal standard.  A “facial challenge to the constitutionality of a statute is a question 

of law.”  United States v. Bynum, 327 F.3d 986, 990 (9th Cir. 2003).  Therefore a 

court evaluating a facial challenge “considers only the text of the statute itself.”  

Field Day, LLC v. Cnty. of Suffolk, 463 F.3d 167, 174 (2d Cir. 2006).  No factual 

development is necessary.  Thus, the proper course would be for this Court to 

determine that because Central Hudson applies, Safelite is likely to succeed on the 

merits, and then to remand with instructions for the district court to enter the 

preliminary injunction and to resolve the case on the merits. 

B. PA 13-67(c)(2) fails the Central Hudson test. 

Because Central Hudson applies, there are several reasons Safelite is likely 

to succeed in its challenge to PA 13-67(c)(2). 

First, the State has not identified a substantial state interest that justifies PA 

13-67(c)(2).  In this litigation, the State insists that PA 13-67(c)(2) serves an 
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interest in “consumer choice.”  But as Safelite showed in its opening brief, most 

legislators who supported the law indicated that its purpose was to insulate in-state 

glass repair shops from competition with Safelite, an interstate competitor.  

Appellants’ Br. 38-41; Safelite Group v. Jepsen, No. 13-1068, 2013 WL 6709240, 

at *2 (D. Conn. Dec. 18, 2013) (“Numerous Connecticut legislators advocated for 

the law on the basis that it would benefit in-state businesses over out-of-state 

companies.”).  Although the State would prefer to ignore this avowed purpose, the 

Central Hudson standard does not allow it to supplant the actual purpose of the law 

with a post hoc rationalization.  Edenfield v. Fane, 507 U.S. 761, 768 (1993); see 

also Waste Mgmt. Holdings, Inc. v. Gilmore, 252 F.3d 316, 336 (4th Cir. 2001) 

(noting “contemporary statements by decisionmakers on the record” are probative 

of the legislation’s purpose).  The protectionist purpose of PA 13-67(c)(2) is 

plainly illegitimate. 

Even if the State could seek to justify PA 13-67(c)(2) on the basis of 

consumer choice, that interest is far from substantial.  The State argues that PA 13-

67(c)(2) is designed to prevent consumers from “acquiesc[ing] in [Safelite’s] sales 

pitch and hav[ing] their vehicle repaired at Safelite AutoGlass.”  Appellees’ Br. 45.  

In other words, PA 13-67(c)(2) aims to divert customers from Safelite to 

competing local businesses.  Manipulating consumer decisions in this way is not a 

legitimate state interest, as noted above at page 19.  Moreover, the State has not 
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shown that any harm to consumers results from a situation in which 55% of 

consumers served by Safelite Solutions choose Safelite AutoGlass for repair work.  

The State cannot satisfy its burden of justification through “mere speculation or 

conjecture” but “must demonstrate that the harms it recites are real and that its 

restriction will in fact alleviate them to a material degree.”  Edenfield, 507 U.S. at 

770-71.  The State has not shown that any harm has resulted that would justify 

restricting Safelite’s speech to manipulate consumers into choosing differently.   

Second, PA 13-67(c)(2) does not “directly and materially” advance any 

interest in consumer choice.  The State argues the law provides consumers “the 

minimum information they need to understand and effectively exercise their right 

to choose a glass repair shop.”  Appellees’ Br. 45.  But the State does not explain 

why this “minimum information” is necessary only for policyholders of an 

insurance company that utilizes a claims administrator with affiliated repair shops.  

Eight of the top fifteen insurers in Connecticut fall outside that category.  And 

policyholders of all those companies have the same “information asymmetry” that 

might lead them to accept a recommendation for glass repair.  Many of the other 

insurers and claims administrators have an incentive to promote repair shops 

within their “direct repair programs” or that purchase glass from their affiliated 

glass wholesalers.  See A-442–A-443 (describing claims administrator that owns 

glass wholesale business).  Accordingly, PA 13-67(c)(2) advances the alleged state 
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interest in providing the minimum information, if at all, in a “limited and selective” 

rather than a material way, as is required to justify a speech restriction.  City of 

Cincinnati v. Discovery Network, Inc., 507 U.S. 410, 416 (1993).  That is, of 

course, no accident.  Rather it is a result of the animus-based targeting of Safelite’s 

speech in order to force it to boost local businesses. 

PA 13-67(c)(2) also advances the interest only indirectly because the most 

direct way to ensure that consumers “understand and effectively exercise their right 

to choose a glass repair shop” is to inform them of that right.  Allstate, 495 F.3d at 

167 (noting that analogous “speech provisions do not require that customers be 

informed of a[n] insurer/body shop arrangement or the existence of a law against 

steering, regulations which would arguably reduce the potential for consumer 

confusion”).  Instead of informing consumers of their right to choose any repair 

shop, PA 13-67(c)(2) requires only that customers receive two specific 

alternatives.12 

Third, PA 13-67(c)(2) is not narrowly tailored.  The State argues that PA 13-

67(c)(2) is narrowly tailored because the legislature rejected “more burdensome 

options.”  Appellees’ Br. 47.  But the fact that a legislature considers some 

                                           
12  The State contends that in recognizing the possible legitimacy of requiring 

disclosure of the legal right to choose, Safelite is somehow conceding that 
Zauderer applies.  Appellees’ Br. 18-19 n.6.  That is not the case.  Safelite has 
always recognized that states may regulate and compel speech if the 
requirements of Central Hudson are satisfied. 
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draconian, plainly unconstitutional options before it opts for a somewhat less 

drastic measure hardly establishes that it has satisfied the narrow-tailoring 

requirement. 

It bears noting, moreover, that some of the proposals the legislature rejected 

were actually less offensive to the First Amendment than the statute it passed.  

Among the rejected proposals the State identifies as serving the interest in 

consumer choice is a law that would have “prevented claims administrators from 

making any type of referral to an affiliated glass repair shop unless the consumer 

had first been informed, by their insurance company, of their right to choose a 

glass repair shop.”  Id.  Such a law plainly would not have been more burdensome 

than PA 13-67(c)(2).  That law would involve disclosure of factual and 

uncontroversial information—the existence of an anti-steering law—in contrast to 

PA 13-67(c)(2).  Because the State concedes that this disclosure would serve the 

same interest as PA 13-67(c)(2), it is clear that PA 13-67(c)(2) is not narrowly 

tailored.13   

The State cannot impose burdensome speech regulations “when narrower 

restrictions on expression would serve its interest as well.”  Central Hudson, 447 

                                           
13  Indeed, because PA 13-67(c)(1) already requires that customers be informed of 

their right to choose a repair shop before any referral, the State’s 
acknowledgment that this requirement accomplishes the same purpose as 
PA 13-67(c)(2) indicates that PA 13-67(c)(2) is simply an unnecessary burden 
on protected speech. 
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U.S. at 565.  That Connecticut rejected this narrow disclosure law in favor of 

compelled speech about third parties “indicates that it has not ‘carefully calculated’ 

the costs and benefits associated with the burden on speech imposed by [PA 13-

67(c)(2)].”  Discovery Network, 507 U.S. at 417; see also Allstate, 495 F.3d at 168 

(“The State Defendants here fail to demonstrate why a more limited restriction, 

such as a requirement that [the claims administrator] disclose its ownership of [the 

repair business] or inform customers of [the State’s] anti-steering law, would not 

have adequately served the state’s interest in consumer protection.”). 

CONCLUSION 

The district court erred in denying the motion for preliminary injunction.  

Safelite respectfully submits that the order should be reversed and the matter 

remanded with instructions to enter a preliminary injunction preventing 

Defendants-Appellees from enforcing PA 13-67(c)(2) pending resolution of this 

action. 
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