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INTRODUCTION 

 Plaintiffs Safelite Group, Inc. (“Safelite Group”) and Safelite Solutions, LLC 

(“Safelite Solutions”) allege they have been improperly targeted by the Minnesota 

Department of Commerce (“the Department”) for engaging in commercial speech that is 

protected by the First Amendment.1  Plaintiffs raise two First Amendment issues.  First, 

they argue that they have a First Amendment right to tell insurance policyholders that 

they may be balance billed by non-network glass shops.  Second, they argue that they 

cannot be constitutionally required to give a statutory disclosure informing policyholders 

of their right to select the shop performing work on their vehicle.  Plaintiffs also allege 

that the Department’s actions violate the dormant Commerce Clause. 

                                                 
1 Safelite Group is the parent of Safelite Solutions, which is the claims handling business 
unit for the Safelite Group.  All of the relevant conduct at issue in this case was 
performed by Safelite Solutions. 
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 Plaintiffs’ First Amendment challenge on the balance billing issue is an as-applied 

challenge.  This is a critical issue in resolving this motion because Safelite Solutions’ 

conduct went well beyond telling Minnesota policyholders that they “may” be balance 

billed by auto glass servicers.  In many instances, Safelite Solutions told policyholders 

that they “will” or “would” be charged for the difference between what the shop charges 

and what the insurer pays.  As a result, even if Plaintiffs could defend Safelite Solutions’ 

“may” balance billing language as technically true and not misleading, Plaintiffs would 

still lose their as-applied challenge, because they cannot defend Safelite Solutions’ 

statements that policyholders “will” or “would” be balance billed.   

 Plaintiffs’ First Amendment challenge on the mandatory disclosure fails because 

the disclosure is reasonably related to the state’s interest in enforcing the contractual and 

statutory rights of policyholders to choose the vendor performing work on their car, and 

have the claim paid as long as the amount charged is fair and reasonable in the relevant 

geographic market. 

 Plaintiffs’ dormant commerce clause fails because the Department acted in 

furtherance of legitimate regulatory concerns, and did not unfairly target any party on the 

basis of their state citizenship. 

BACKGROUND 

 This case arises from an investigation and the Department conducted into the 

activities of the Auto Group (“AAA”), American Family Insurance (“AmFam”), USAA 

Insurance (“USAA”), and their claims handler, Safelite Solutions. 
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I. THE DEPARTMENT’S INVESTIGATION 

 Before 2013, the Department received written and oral complaints from auto glass 

repair shops and trade associations concerning the practices of insurers and Safelite 

Solutions while handling auto glass repair claims.  (Ex. 8 ¶ 13.)2  In general, the 

Department received three types of complaints.  (Id.)  First, that insurers were refusing to 

pay fair and reasonable rates, as adjusted for geography, as required by Minnesota law.  

(Id.)  Second, that Safelite Solutions improperly acted as an adjuster in determining the 

reimbursements to be made.  (Id.)  Third, that when processing claims, the insurers and 

Safelite Solutions steered insureds to use repair shops that had signed a network 

agreement with the insurer. (Id.)  

 With respect to steering, the Department generally had not taken action against 

insurers and claims handlers because the Department did not have evidence of deceptive 

or misleading statements made as part of the steering efforts.  (Id. ¶ 4.)  In 2013, Mike 

Reid, the owner of Alpine Glass (“Alpine”), contacted the Department’s Assistant 

Commissioner for Enforcement, Marty Fleischhacker with new information.  (Id.)  

Alpine Glass is headquartered in Washington and has offices in Washington and Iowa.  

(Ex. 1 at 12:10-16; Ex. 10 ¶ 1.) 

 First, Reid stated that in an effort to steer policyholders to shops affiliated with 

insurers, Safelite Solutions misrepresented to policyholders that Alpine may or would 

balance bill the policyholder for charges over and above those deemed reasonable by the 

                                                 
2 Exhibit references are to the declaration of Oliver J. Larson. 
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insurer.  (Ex. 8 ¶ 5.)   Reid stated that Alpine had specifically informed Safelite Solutions 

that it did not balance bill, but that Safelite Solutions persisted in misleading 

policyholders.  (Id.)   Second, Reid stated that Alpine Glass had taken AAA and many 

other insurance companies to arbitration for failing to pay reasonable and customary rates 

for auto glass services, and had prevailed, winning substantial awards.  (Id.)  Reid later 

provided copies of the awards to the Department.  (Id.)3  Reid also provided the 

Department with copies of recordings of three-way phone calls between Alpine, Safelite 

Solutions, and insureds in which Safelite Solutions made misleading statements about the 

risk of being balance billed if the policyholder used a non-network shop.  (Id.) 

 To determine whether the calls Reid provided to the Department were 

representative of the way Safelite Solutions handled policyholder calls, Fleischacker 

agreed to have his own damaged windshield repaired by Alpine, and participated in a 

three way call with Safelite Solutions.  (Id. ¶ 7.)  In this call, Safelite Solutions repeatedly 

raised the issue of balance billing to convince Fleischhacker not to use Alpine.  

Fleischhacker found Safelite Solutions’ statements concerning balance billing deceptive 

and coercive.  (Id.)4 

                                                 
3 Plaintiffs assert that Alpine and Rapid Glass, two auto glass shops that made complaints 
to the Department about AAA, American Family, USAA, and Safelite Solutions, charge 
“exorbitant rates for their services” citing an arbitration finding against Rapid Glass.  (Pl. 
Mem. p. 6.)  This finding is contradicted by multiple arbitration awards in favor of Alpine 
and Rapid Glass finding that insurers had illegally underpaid Alpine Glass and Rapid 
Glass.  (Exs. 11B-J.) 
4 The bill for this work was submitted to Fleischhacker’s insurer for reimbursement.  (Ex. 
8 ¶ 7.)  He received no benefit from having the work performed by Alpine that he would 
not have received had another auto glass shop performed the work.  (Id.)  
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 In early 2014, the Department further investigated the conduct of AAA, AmFam, 

USAA, and Safelite Solutions.  (Ex. 9 ¶ 2.)  On April 21 and 22, the Department served 

information requests on the insurers and administrative subpoenas on Safelite Solutions, 

seeking information about the insurers’ claim handling practices.  (Id. ¶ 3.)  The insurers 

responded to the information requests.  (Id.)  Safelite Solutions objected to the 

administrative subpoena and provided no substantive response.  (Id.)  

 Throughout the summer and fall of 2014, the Department collected documents and 

call recordings from the insurers.  (Id. ¶¶ 4, 10.)  The AAA investigation proceeded more 

quickly than the other investigations.  (Id. ¶ 11.)  The Department ultimately concluded 

that AAA was improperly short paying claims for work performed by certain shops, 

resulting in significant arbitration awards against AAA, and that AAA was misleading 

policyholders in the claims handling process by, among other things, making misleading 

statements concerning balance billing.  (Ex. 8 ¶ 13.) 

 As part of its investigation, the Department spoke to people knowledgeable in the 

industry concerning the practice of balance billing.  (Ex. 8 ¶ 12; Ex. 9 ¶ 8.)  The 

Department asked individuals, both formally and informally, whether balance billing was 

a common practice in the auto glass industry.  (Id.)  Every person the Department spoke 

to during the AAA investigation – including representatives of the auto glass service 

industry and the insurance industry – was unaware of any auto glass services provider in 

Minnesota that balance billed its customers.  (Id.)   

 The Department informed AAA that it intended to discipline AAA for its short-

pay and claims-handling practices.  (Ex. 8 ¶ 15.)  AAA negotiated to settle these issues.  
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(Id.)  As part of that negotiation, AAA offered to terminate its relationship with Safelite 

Solutions as an inducement to lessen the penalties that might otherwise be imposed by the 

Department on AAA.  (Id.)  AAA did not contest any of the allegations of the 

Commissioner.  (Id.)  AAA instead agreed to informal disposition by entering a consent 

order that required AAA to pay a $150,000 civil penalty and implement a variety of 

changes to its claims handling practices.  (Id.)   

 The Department also opened an administrative proceeding against Safelite 

Solutions alleging that Safelite engaged in unlicensed adjusting.  That action is still 

pending. 

II. SAFELITE SOLUTIONS’ CLAIMS HANDLING PRACTICES 

A. Safelite Solutions Falsely Instructs Policyholders that they will be 
Balance Billed.  

 Safelite Solutions does not limit itself to telling policyholders that they “may” be 

balance billed.  Plaintiffs corporate designee, Brian O’Mara, testified that Safelite 

Solutions uses telephone scripts in Minnesota telling policyholders that they “will” be 

balance billed if they use a non-preferred vendor: 

Q: … are you aware of any scripts that Safelite uses for its insurance 
clients, that script language, that the policyholder will be balance billed if 
they do not select a preferred vendor? 

 
A.  Yes. 

 
Q: Which insurance companies? 

 
A.  You asked me if I was aware of one, not which. I’m aware of one, 
and that would be one of the [AAA] groups. 

 
Q.  And is that true -- is that a script that’s read in Minnesota? 
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A.  I believe so, yes. 

 
(Ex. 1 at 45:14-46:1.)  The AAA scripts confirm this.  (Ex. 12 p. 17; Ex. 9J at DOC 5403, 

5419, 5435, 5453, 5469, 5485, 5503, 5519, 5537, 5555, 5573.)  The script Safelite uses 

with Farmers’ Insurance states that “If you proceed to use [a non-network shop] 

any charges by the shop above our estimate for the work must be paid by you in 

addition to your deductible.”  (Ex. 17 at Safelite 900.) 

 Call recordings between Plaintiffs and policyholders also reflect aggressive 

attempts to mislead policyholders into believing that they will pay out of pocket if their 

chosen shop charges more than what the insurer pays.  For example, Minnesota insured 

K.B. called her insurer, AAA, with a representative of Rapid Glass on the call, and the 

following exchange took place after Rapid Glass stated that it did not accept AAA’s 

pricing but would also not balance bill K.B. for the difference: 

[Safelite]:  Okay.  And so, [K.B.], since the shop has disagreed to our 
pricing, I must inform you that AAA is willing to pay no more than $337 
. . . Therefore, if you still wish to use this shop, just confirm with them 
what the price will be and make sure it does not exceed the $337.30.  . . . 
 
[Rapid Glass]:  It — we don’t agree to those rates.  If — 
 
[Safelite]:  I know. 
[Rapid Glass]:  — there’s any differences, she will not be getting a bill 
from Rapid Glass. 
 
[Safelite]:  I have to inform her of this since you’re disagreeing to our rates, 
ma’am.  So, [K.B.], just make sure it doesn’t exceed that cost, because if it 
does exceed that, you would be required to pay the difference out-of-pocket.  
Okay, [K.B.]? 
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[Rapid Glass]:  Who would — wait, wait, wait.  Who would make her pay?  
Because Rapid Glass would not make her pay out of pocket. . . . 
 
[Safelite]:  Okay.  Well, I just am required to read that off to [K.B., and so, 
[K.B.], does that make sense? 
 

(Ex. 9D at 12.)  The clear implication of Safelite Solutions’ representations to K.B. is that 

if she selected Rapid Glass she would be required to pay money out of her own pocket to 

cover the difference between what Rapid Glass charged and what AAA paid.  Equally 

clear is that the purpose of the warning was to convince K.B. to drop Rapid Glass as her 

chosen provider and instead select a network-affiliated shop. Plaintiffs’ corporate 

designee further testified that the Safelite Solutions’ representative was on-script with 

these statements to K.B.5     

 Similarly, when Minnesota insured R.A. and an Alpine representative were 

connected to Safelite Solutions, the Safelite Solutions representative employed the same 

misleading statements concerning balance billing in an effort to convince R.A. to switch 

to a Safelite Solutions affiliated provider:  

[Safelite]:  USAA has established pricing which is fair and reasonable to 
perform these services in your geographic area.  This means that you’ll 
incur the cost of any charges that this shop may charge above that pricing.  
Would you like to continue with the shop you selected, or can I assist you 
with a shop in your area that has already agreed to the established pricing 
and is available to secure an appointment for you right now? 

                                                 
5 O’Mara received a copy of a transcript of the K.B. call transcript (Ex. 9D (Dep. Ex. 67)) 
and agreed that the statements were consistent with a AAA script (Ex. 12 (Dep. Ex. 68).)  
(Ex. 1 at 52:20-53:11.)  The AAA scripts were consistent over time on the language used 
in this section.  (Ex. 9J at DOC 5403, 5419, 5435, 5453, 5469, 5485, 5503, 5519, 5537, 
5555, 5573.) 
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(Ex. 9H at 9 (emphasis added).)  Again, the clear implication to the policyholder is that 

the policyholder will incur costs if the selected non-network shop charges more than the 

insurer pays. 

 Safelite Solutions also returns to the balance billing warnings multiple times in 

one call, in a coercive manner.  For example, when Minnesota insured D.B. called USAA 

with a Rapid Glass representative, the Safelite Solutions representative attempted on 

three different occasions to get D.B. to switch from Rapid Glass to a network affiliated 

shop by suggesting that D.B. might be balance billed if she used Rapid Glass.  (Ex. 9F at 

9-10.)  This occurred despite Rapid Glass’ clear statement that D.B. would not be balance 

billed.  (Id. at 10.)   

 Not only are Safelite Solutions’ statements concerning the risks of balance billing 

misleading, Safelite Solutions knows they are misleading.  For example, Alpine 

repeatedly informed Safelite Solutions that it does not balance bill its clients.  (Ex. 10 ¶ 

6.)  Safelite Solutions disregarded these notices, and persists in telling Alpine clients that 

they will be balance billed if they use Alpine.  (Id.)  This happens even in calls in which 

Alpine participates and expressly states during the call that the insured will not be 

balance billed.  Indeed, in the case of R.A., immediately after the Alpine representative 

stated that R.A. would not be balance billed, and the Safelite Solutions employee told 

R.A. “you’ll incur the cost of any charges that this shop may charge above” the insurer’s 

offered price.  (Ex. 9H at 9.) 
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B. Even Safelite Solutions’ Statements that Policyholders “May” be 
Balance Billed are Deceptive. 

1. There Is No Evidence In the Record of Any Minnesota Resident 
Ever Paying Out of Pocket for the Difference Between What a 
Shop Charged, and What the Insurer Paid. 

 The evidence establishes that balance billing is a negligible or non-existent risk in 

Minnesota.  Representatives of the auto glass industry and insurers have consistently 

attested that auto glass services do not balance bill in Minnesota, and instead either write 

off the amounts they are short paid by insurers, or take an assignment of the policy and 

sue the insurers for the difference.  (Ex. 7 at 42:15-23; Ex. 10 ¶¶ 7-8; Ex. 11A at 359-60; 

Ex. 5 107:3-19.) 

 Plaintiffs could not identify any instance of any person in Minnesota actually 

paying out-of-pocket for the difference between what an auto glass servicer charged and 

what the insurer paid.  (Ex. 16, Interrog. Resp. 3, 4.)  Notably, Plaintiffs are the largest 

company in the auto glass industry.  (Pl. Mem. p. 28.)  If balance billing is occurring, 

Plaintiffs are well positioned to discover it.  Among other things, Plaintiffs and their 

insurance clients would presumably receive complaints from policyholders if they were 

being balance billed.  Yet, despite significant resources and strong incentive to prove that 

balance billing occurs in Minnesota, Plaintiffs have failed to produce evidence that even a 

single resident of Minnesota has ever actually paid out-of-pocket for the difference 

between what a provider charged and what the insurer paid.  (Ex. 16, Interrog. Resp. 3, 

4.) 
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 Plaintiffs tender a handful of invoices in which the shop reserved the right to 

balance bill its customers.  (Pl. Exs. 5-17.)  But this is not evidence that balance billing 

actually happened.  Moreover, these invoices are a small portion of the total sample.  The 

invoices tendered by Plaintiffs originate in the claims files submitted to the Department 

by Plaintiffs’ insurance clients.  (Ex. 9 ¶ 4.)  There are myriad invoices in the files 

without balance billing language.  (Ex. 15.)6   

 Plaintiffs also tender two purported collection letters from 2007 and 2008 sent by 

a collection agency on behalf of an auto glass shop.  (Pl. Exs. 41, 42.)  However, 

Plaintiffs failed to lay a foundation for the admissibility of these letters.  Plaintiffs attach 

the letters to a declaration from one of their attorneys, who has no personal knowledge 

concerning the source or nature of the letters.  To be admissible on a Rule 56 motion, 

documents must be authenticated by and attached to an affidavit that meets the 

requirements of Rule 56(e), and the affiant must be a person through whom the exhibits 

could be admitted into evidence.  See, e.g., Stuart v. Gen. Motors Corp., 217 F.3d 621, 

636 (8th Cir. 2000); Hoffman v. Applicators Sales & Serv., Inc., 439 F.3d 9, 14 (1st Cir. 

2006); Metro Hosp. Partners, Ltd. v. Lexington Ins. Co., 84 F. Supp. 3d 553, 568 (S.D. 

Tex. 2015).  Moreover, a foundation cannot be laid for a document simply by attesting, as 

Plaintiffs’ attorney attests, that the documents were produced by the opposing party.  

Hoffman, 439 F.3d at 14 (holding that plaintiff could not lay foundation for admission of 

                                                 
6 Exhibit 15 is a group of invoices drawn from the same document set of Plaintiffs 
exhibits 8-17.  (Larson Aff. ¶ 15.) 
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spreadsheet produced by defendant simply by attesting that it was produced from the 

defendant’s files).   

 At present, the collection letters are not admissible evidence.  This is not a mere 

technical issue.  The letters in question were tendered to the Department by one of 

Safelite Solutions’ clients, American Family Insurance.  (Ex. 9 ¶ 9.)  The collection 

letters are eight and nine years old respectively, and attached invoices on the letterhead of 

the collection agency, not the shop.  (Pl. Exs. 41, 42.)  The invoices are dated from 2002, 

2005, and 2006.  (Id.)  The collection agency, NEON Claims Advantage, appears to have 

gone out of business and its website is no longer operational.7  The Department has no 

knowledge of the ultimate source of the letters; their reliability; their authenticity; how, 

when, and whether they may have been sent; or what actions were taken as a result of the 

letters.  (Id.)  Put another way, the Department itself could not lay a foundation for the 

admission of the letters.   

 Moreover, the principal of one of the two shops in question, American Auto Glass, 

has given a declaration that American Auto Glass does not balance bill its customers, and 

that the collection agency in question, NEON Claims Advantage, did not have 

authorization to send out the letters in question. (Ex. 15.)8  On this basis, no reliable 

                                                 
7 According to the Nebraska secretary of state, NEON Claims Advantage was a trade 
name registered to NEON LLC, an entity that was inactivated in 2011 for failure to pay 
taxes.  (Ex. 18.) 
8 Attempts to contact the other shop, OEM Glass, were unsuccessful and the telephone 
numbers listed on the 8-year old invoices are no longer in service. 
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assumption can be made about the authenticity or validity of the purported collection 

letters.  

ARGUMENT 

I. LEGAL STANDARD 

 Summary judgment is appropriate only where there are no genuine issues of 

material fact and the moving party can demonstrate that it is entitled to judgment as a 

matter of law. Fed. R. Civ. P. 56(a).  A fact is material if it might affect the outcome of 

the lawsuit, and a dispute is genuine if the evidence is such that it could lead a reasonable 

jury to return a verdict for either party. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 

248 (1986).  A court considering a motion for summary judgment must view the facts in 

the light most favorable to the non-moving party and give that party the benefit of all 

reasonable inferences to be drawn from those facts. Matsushita Elec. Indus. Co. v. Zenith 

Radio Corp., 475 U.S. 574, 587 (1986).  Summary judgment is appropriate if the 

nonmoving party “fails to make a showing sufficient to establish the existence of an 

element essential to that party’s case, and on which that party will bear the burden of 

proof at trial.” Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).  

II. SAFELITE SOLUTIONS’ STATEMENTS CONCERNING BALANCE BILLING ARE 
MISLEADING AND NOT ENTITLED TO FIRST AMENDMENT PROTECTION. 

 Plaintiffs’ argument that Safelite Solutions has a constitutional right to discuss 

balance billing during claims handling calls with policyholders is an as-applied challenge.  

No Minnesota law categorically prohibits an insurer or third-party administrator from 

discussing balance billing issues.  Plaintiffs instead plead that the manner in which the 
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Department exercised its regulatory powers over AAA with respect to its claims-handling 

practices, which also affected Plaintiffs, unconstitutionally infringed Plaintiffs’ First 

Amendment rights on the facts of this case.  (Compl. ¶ 49.)  The facts, however, show 

that Safelite’s Solutions balance billing statements are deceptive and not entitled to First 

Amendment protection. 

 Pursuant to Central Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’n of 

New York, 447 U.S. 557, 593 (1980), deceptive commercial speech may be 

regulated pursuant to four considerations: (1) whether the commercial speech at 

issue concerns unlawful activity or is misleading; (2) whether the governmental 

interest is substantial; (3) whether the challenged regulation directly advances the 

government's asserted interest; and (4) whether the regulation is no more extensive 

than necessary to further the government's interest.  Cent. Hudson, 447 U.S. at 566; 

1-800-411-Pain Referral Serv., LLC v. Otto, 744 F.3d 1045, 1055 (8th Cir. 2014). 

A. SAFELITE SOLUTIONS’ STATEMENTS CONCERNING BALANCE BILLING 
ARE MISLEADING. 

 Safelite Solutions misleads policyholders by telling them that they “will” or 

“would” be balance billed if they select a non-network auto glass shop, or that 

policyholders “must” pay for any difference between the amount the insurer estimates the 

job to cost and the amount the shop charges.  Likewise, Safelite Solutions misleads 

policyholders when it tells them they “may” be balance billed even where the shop 

specifically states on the call that it does not.  Plaintiffs demur that non-network shops 

could still balance bill their customers even after telling them that they would not.  
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However, it would be a plain violation of Minnesota’s Consumer Fraud Act for an auto 

glass shop to tell a customer that they will not be balance billed, and then do so.  Minn. 

Stat. § 325f.68-694 (2014); Khoday v. Symantec Corp., 858 F. Supp. 2d 1004, 1018 (D. 

Minn. 2012).  Plaintiffs also fail to cite any instance of this ever happening in Minnesota.  

 Even in cases where Safelite Solutions limits itself to stating that policyholders 

“may” be balance billed and there is no shop on the line, Safelite Solutions’ statements 

are still misleading.  Informing policyholders that they “may” be balance billed where the 

risk is entirely hypothetical, while providing no information sufficient to enable a 

policyholder to gauge that risk, is inherently misleading.  See Pain Referral Services, 744 

F.3d at 1061-1063.  In Pain Referral, the Eighth Circuit affirmed this Court’s holding 

that informing car accident victims that they “may be entitled to up to forty thousand 

dollars in injury and lost wage benefits” was inherently misleading because it failed to 

provide meaningful information concerning the likelihood, origin, and nature of the 

benefits an accident victim might obtain under the state’s no fault insurance statute.  Pain 

Referral, 744 F.3d at 1052-53.  Likewise, Safelite Solutions’ efforts to steer business to 

affiliated shops by telling policyholders that they risk being balance billed by a non-

affiliated shop, without informing the policyholder of the vanishingly small likelihood of 

that risk being realized, is also inherently misleading. 

 Safelite Solutions’ statements concerning balance billing are additionally 

misleading when, as frequently happens, they are used in conjunction with quoted insurer 

prices that are arbitrarily low and unlawful.  When an auto glass shop participates in a 

call, the Safelite Solutions representative typically asks whether the shop will accept a 
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specific price offered by the insurer.  (E.g. Ex. 12 at 17.)  If the auto glass shop does not 

accept the pricing, the representative warns the policyholder that balance billing will or 

may occur because the auto glass shop intends to charge more than what the insurer is 

willing to pay.  (Id.)  A version of the AAA script, for example, provides the following 

warning if the auto glass shop declines the insurer’s offered pricing: 

I must inform you that Auto Club Group is willing to pay reasonable and 
customary price of $_____ to have the work completed,   $_____of which 
is your deductible.  This price does not include sales tax, or the cost of a 
molding if required, however, those additional costs would be covered.  
Therefore, if you still wish to use that shop, Auto Club Group will require 
you to pay any other differences. 
 

(Ex. 12 at 17.)  The problem with this representation is that it suggests that the 

policyholder’s right to payment is capped by the insurer’s determination of the reasonable 

price, which it is not.  It is capped at the amount determined to be fair and reasonable, 

subject to arbitration.  Minn. Stat. §§ 65B.525; 72A.201, subd. 6(14).  This 

misrepresentation is compounded by the fact that multiple arbitrators found that the 

prices Safelite Solutions quotes were set arbitrarily in a manner illegal under applicable 

statute.  (Ex. 11B-J.)  As a result, Safelite Solutions is telling policyholders that they 

face a risk of balance billing based upon arbitrary pricing.  With Farmers’ insurance, 

Safelite Solutions goes even further, telling policyholders they “must” pay the difference 

if the shop charges more than what Farmers “estimates” the cost should be.  (Ex. 16 at 

Safelite 900.)  These statements are misleading. 

 Plaintiffs cite Diamond Triumph Auto Glass, Inc. v. Safelite Glass Corp., 441 F. 

Supp. 2d 695, 707 (M.D. Pa. 2006); Glass Serv. Co. v. State Farm Mut. Auto. Ins. Co., 
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530 N.W.2d 867, 871-72 (Minn. Ct. App. 1995) for the proposition that statements that a 

policyholders “may” be balance billed are true.  The cases are distinguishable on the 

facts.  In Diamond, the statements in question were that a non-network shop “may charge 

more than what [the insurer] is willing to pay.”  Diamond, 441 F. Supp. 2d at 707.  This 

statement would be true in Minnesota, in that some shops charge more than what insurers 

are willing to pay without being taken to arbitration.  But it is different than warning the 

customer that they may be balance billed when there is no risk of balance billing.  

Moreover, on at least one occasion the shop in question specifically informed a customer 

that they would be balance billed,.  Diamond, 441 F. Supp. 2d at 707.  In Glass Serv., the 

auto shop in question continued to insist on its right to balance bill customers even after it 

told State Farm it would not.  Here, Alpine Glass, Rapid Glass, and other shop have 

specifically disclaimed any right to balance bill and informed Safelite Solutions that their 

customers would not be balance billed.  (Ex. 10 ¶ 6; Ex. 7 at 42:5-43:10.)  There was also 

no evidence submitted in either case concerning the industry practices on this issue.  

Here, the evidence shows that balance billing is a negligible or non-existent risk in 

Minnesota.  

 Plaintiffs also rely on their expert witness to argue that policyholders want to be 

told about the risk of balance billing.  The expert’s report, however, is deeply flawed.  

First, he conducted his tests through written internet surveys which took only a few 

minutes to complete.  Safelite Solutions’ claims handling calls involve a live operator, 

and take far longer to complete.  Policyholders would be less eager to hear about balance 

billing issues in the context of an already long telephone call, particularly if the risk is 
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negligible.  Second, Plaintiffs’ expert did not test the “will,” “would,” or “must” language 

Safelite Solutions frequently employs.  Third, Plaintiffs’ expert did not test a scenario 

asking respondents if they would want their insurer to warn them of the risk of balance 

billing if their chosen shop had already stated that the policyholder would not be balance 

billed.  Notably, the report did show a decrease in the percentage of people who wanted 

to be warned about balance billing if it was unlikely.  (Pl. Ex. 43. At 2.)  Presumably if 

they were told there was no risk, the percentage would be much lower.  Simply put, the 

Court is well positioned to determine the deceptive or non-deceptive nature of Safelite 

Solutions’ statements without the assistance of an expert testing scenarios very different 

from what is actually occurring.  

B. The Department’s Interest in Preventing Deceptive Balance Billing 
Statements is Substantial. 

 Minnesota has a substantial interest in ensuring that commercial information in 

the marketplace is accurate. See e.g. Edenfield v. Fane, 507 U.S. 761, 769 (1993).  

Insurance claimants are parties to insurance contracts that, as a matter of Minnesota law, 

entitle them to use any vendor they choose and have the claim paid as long as the rates 

are fair and reasonable.  The State also has a strong interest in preventing an insurer or its 

claims handler from deceiving a policyholder into using a different vendor based on the 

mistaken belief the policyholder may pay out-of-pocket if they use a non-preferred 

vendor.  
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C. Prohibiting Deceptive Balance Billing Statements Directly Advances 
the State’s Interests. 

 Minnesota law prohibits an insurer, or its agents, from making misleading 

statements in the course of handling insurance claims.  Minn. Stat. § 72A.20, subd. 12(1) 

(2014).  Enforcement of this statutory prohibition directly advances the interests of 

Minnesota in preventing deceptive claims handling practices.     

 D. The Department’s Enforcement Actions were Narrowly 
 Tailored. 

 The Department’s enforcement efforts were narrowly tailored to prevent deceptive 

speech.  It is undisputed that the Department’s enforcement activity giving rise to this 

action was confined to the claims handling practices of Safelite Solutions and its insurer 

clients.  The Department has not taken, or threaten to take, any action with respect to 

Plaintiffs’ statements outside of the claims handling process.  Plaintiffs remain free to 

provide auto glass service, and to advertise the advantages of those services, in any other 

medium they wish.  They also remain free to recommend a network or Safelite Solutions 

affiliated provider during the claims handling process.  The only thing Plaintiffs have 

been prohibited from doing is misleading policyholders on the risk of balance billing 

while on a claims handling call. 

 On this issue, it is important to note that policyholders are a captive audience 

when they call to report a claim.  Claimants cannot hang up on Safelite Solutions when 

confronted with deceptive statements and instead seek service from another claims 

handler.  Courts have consistently held that a state may impose more significant 

restrictions on commercial speech when it occurs in a captive forum.  See, e.g., Lehman 
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v. City of Shaker Heights, 418 U.S. 298, 302 (1974) (“The streetcar audience is a captive 

audience. It is there as a matter of necessity, not of choice. In such situations, ‘(t)he 

legislature may recognize degrees of evil and adapt its legislation accordingly.’” 

(citations omitted)).   

 The Department has taken no broad, blunt action against Plaintiffs.  Unlike in the 

cases cited by Plaintiffs, the Department did not: (1) bar referrals to insurer affiliated 

shops as in Allstate Ins. Co. v. Abbott, 495 F.3d 151, 167 (5th Cir. 2007) or Allstate Ins. 

Co. v. Serio, No. 97 CIV. 0670 (RCC), 2000 WL 554221, at *1 (S.D.N.Y. May 5, 2000), 

order vacated, No. 97 CIV. 23 (RCC), 2003 WL 21418198 (S.D.N.Y. May 7, 2003), or 

(2) require the insurer to make referrals to a second unaffiliated shop in the area as in 

Safelite Grp., Inc. v. Jepsen, 764 F.3d 258, 260 (2d Cir. 2014); or (3) prohibit the use of 

networks to reduce costs, or disclosing such networks to policyholders as in Allstate Ins. 

Co. v. State of S.D., 871 F. Supp. 355, 357 (D.S.D. 1994).  The Department limited its 

action to prohibiting deceptive claims handling practices of insurers who employed 

Safelite Solutions as a third-party claims handler.  This is a narrowly tailored 

enforcement action. 

 Because all of the Central Hudson factors favor the Department, the Court should 

deny Plaintiffs’ motion for summary judgment. 

III. THE FIRST AMENDMENT DOES NOT PROHIBIT THE STATE FROM REQUIRING 
THE AFFIRMATIVE DISCLOSURE SET FORTH IN SUBDIVISION 6(14) 

 Minn. Stat. § 72A.201, subd. 6(14) (“Subdivision 6(14)”) requires an affirmative 

disclosure by any insurer making an auto glass vendor recommendation that “Minnesota 
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law gives you the right to go to any glass vendor you choose, and prohibits me from 

pressuring you to choose a particular vendor.”  The disclosure is an accurate statement of 

law, reasonably calculated to inform insureds of their statutory right to select a vendor.  

As such, the State is permitted to require it.9   

 As this Court previously held, “[a]ll manner of disclosure requirements designed 

to protect consumers from misleading commercial speech, or misleading omissions, are 

found in countless areas of federal and state law . . .”  1-800-411-Pain Referral Serv., 

LLC v. Tollefson, 915 F. Supp. 2d 1032, 1049 (D. Minn. 2012).  “Because disclosure 

requirements trench much more narrowly on an advertiser’s interests than do flat 

prohibitions on speech, ‘warning[s] or disclaimer[s] might be appropriately required ... in 

order to dissipate the possibility of consumer confusion or deception.’”  Zauderer v. 

Office of Disciplinary Counsel of Supreme Court of Ohio, 471 U.S. 626, 651 (1985). 

 As a result, a rule of reason applies in which “an advertiser’s rights are adequately 

protected as long as disclosure requirements are reasonably related to the State’s interest 

in preventing deception of consumers.”  Zauderer, 471 U.S. at  651 (1985); see also Pain 

Referral, 744 F.3d at 1061-63 (8th Cir. 2014).  The Zauderer standard applies broadly to 

cases requiring affirmative disclosures, as opposed to restrictions on speech, which are 

                                                 
9 Plaintiffs argue that the State has also wrongfully interpreted state law to require the 
disclosure to be read prior to making a vendor recommendation.  Pursuant to the Eleventh 
Amendment, this Court has no jurisdiction to consider whether a state official has 
misinterpreted state law.  Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89, 106 
(1984). 
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analyzed under the Central Hudson standard.  Nat'l Elec. Mfrs. Ass'n v. Sorrell, 272 F.3d 

104, 115 (2d Cir. 2001).  Contrary to Plaintiffs’ argument, Zauderer is not limited only to 

cases in which the government is attempting to remedy deceptive speech.  Rather, 

Zauderer applies broadly to affirmative disclosure requirements.  Id. (holding that 

Zauderer is not limited to disclosures aimed at preventing deception); Am. Meat Inst. v. 

U.S. Dep't of Agric., 760 F.3d 18, 20 (D.C. Cir. 2014) (same). 

As set forth above, the record establishes a pattern of deception and coercion by  

Safelite Solutions to convince policyholders to drop their preferred shop in favor of a 

lower cost network shop.  Minnesota has a substantial interest in preventing such 

deception and coercion.  But even in the absence of deception, the State’s interest in the 

enforcement of its insurance laws would independently support the Subdivision 6(14) 

disclosure.  Subdivision 6(14) is a part of the State’s insurance regulation laws.  Federal 

courts have long recognized that states have important interests in enforcing state 

insurance laws.  E.g. California State Auto. Ass’n Inter-Ins. Bureau v. Maloney, 341 U.S. 

105, 110 (1951) (holding that states have broad authority and substantial interest in 

regulating insurance).  Policyholders with a claim are exercising an existing contractual 

right.  In particular, they have a contractual and statutory right to select the auto glass 

servicer of their choice, and have the claim paid as long as the amount is fair and 

reasonable for the given geographic area.  Minn. Stat. § 72A.201, subd. 6(7), (14).  Fair 

and reasonable does not mean lowest price, or even average price.  Garlyn, Inc. v. Auto-

Owners Ins. Co., 814 N.W.2d 709, 713 (Minn. Ct. App. 2012) (holding that insurer could 

not satisfy obligation to pay reasonable costs by paying the lowest amount in the range of 
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reasonableness).  Insurers, in contrast, have a strong interest in pushing policyholders to 

use the lowest cost provider.  There is therefore an inherent conflict of interest between 

insurers and policyholders concerning the selection of a provider to perform work.  

Minnesota has an interest in regulating a fair resolution of this conflict.  Federal Courts 

have long recognized that this state interest supports legislation.  Allstate Ins. Co. v. 

Abbott, 495 F.3d 151, 161 (5th Cir. 2007) (holding Texas’ interest in preventing vertical 

integration of insurers and auto glass shops and exacerbation of attendant conflicts of 

interest supported prohibition on insurer ownership of auto glass shops). 

 Here, the disclosure requirement of Subdivision 6(14) is reasonably related to the 

State’s goal of informing insureds of their right to select an auto glass vendor of their 

choice when an insurer makes a vendor recommendation.  Most insureds are likely to be 

unaware of the provisions of Minnesota’s insurance regulations generally, and the rights 

afforded by Minn. Stat. § 72A.201 specifically.  Thus, when making a call to their 

insurer, most insureds will not be aware that Minn. Stat. § 72A.201, subd. 6(7) and 

Subdivision 6(14) together prohibit an insurer from: 

requiring as a condition of payment of a claim that repairs to any damaged 
vehicle must be made by a particular contractor or repair shop . . . or 
engaging in any act or practice of intimidation, coercion, threat, incentive, 
or inducement for or against an insured to use a particular contractor or 
repair shop. . . . 

[or] 

failing to provide payment to the insured’s chosen vendor based on a 
competitive price that is fair and reasonable within the local industry at 
large 
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Subdivision 6(14)’s mandated disclosure is nothing more than a permissible, plain 

language disclosure summarizing these statutory rights. 

 Plaintiffs assert that the mandatory disclosure of Subdivision 6(14) is 

impermissible because policyholders may assume the disclosure is “unique to Safelite” or 

implies that the industry is “prone to unfairly pressuring policyholders”  (Pl. Mem. at. 

26.)  Plaintiffs adduce no meaningful evidence to support this speculation.   Plaintiffs do 

not identify a single instance in which they lost a customer or otherwise suffered any 

adverse consequence from reading the Subdivision 6(14) disclosure.  (Ex. 13, Interrog. 

Resp. 5.)  Moreover, the key term identified by Plaintiffs as impermissible, “pressuring,” 

is more favorable to insurers and their claims handlers than the relevant terms of the 

applicable substantive statutes.   

 Minn. Stat. § 72A.201, subd. 6(7), for example, prohibits “any act or practice of 

intimidation, coercion, threat, incentive, or inducement” to use a particular vendor.  The 

State could therefore require an insurer or Safelite Solutions to inform the claimant that 

“Minnesota law prohibits me from intimidating, coercing, threatening, incentivizing, or 

inducing you to choose a particular vendor” without offending the First Amendment, as 

this is an accurate statement of a valid law.  Instead, the State requires only the far more 

anodyne but accurate statement that insurers and their claims handlers are prohibited 

from “pressuring” the insured into using a particular vendor. 

 The limited scope and reasonable nature of Subdivision 6(14)’s mandatory 

disclosure makes it permissible under the reasonableness standard of Zauderer.  But even 

if the Court applied the more rigorous Central Hudson standard, the result would be the 
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same.  As set forth above, Safelite Solutions is clearly engaged in conduct that misleads 

insureds as to the risks and advantages of balance billing, thus satisfying the first two 

factors of the Central Hudson test. 

 The third factor, whether the statute directly advances the governmental interest, is 

met.  By requiring the Subdivision 6(14) disclosure, the State provides information that is 

useful to insureds in disclosing their right to choose a vendor free of any intimidation, 

coercion, threat, incentive, or inducement when the insurance company makes a referral 

to a preferred provider. 

 Plaintiffs rely on their expert witness to argue that the second half of the 

Subdivision 6(14) warning is not needed to inform consumers of their right to 

choose a vendor.  This argument misses the point.  The second half of the 

disclosure accurately informs the consumer that Minnesota statutes do not allow an 

insurer to pressure them into using a particular vendor.  Plaintiffs’ expert did not 

test the effectiveness of the second half of the Section 6(14) warning in 

communicating this information, which is the whole point of the second half of the 

warning.  The exhibits to the expert report show that the full warning correctly 
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informed policyholders of their right to make a choice without being pressured, 

while the short version did not.10   

 The fourth factor, whether the statute is narrowly drawn, is also satisfied.  Here, 

the State has not actually barred any speech, but has simply required that a disclosure be 

made to the insured informing the insured that they cannot be pressured into using any 

particular vendor, a disclosure which must be read only if the insurer is making a referral.  

This makes Subdivision 6(14) distinguishable from cases cited by Plaintiffs like Safelite 

Group, Inc. v. Jepsen, 764 F.3d 258 (2d Cir. 2014), where the statute at issue barred 

speech rather than requiring a disclosure.  Indeed, the Jepsen court specifically blessed a 

preexisting law to the one challenged that required a disclosure of the insured’s right to 

choose a vendor, precisely because it was a narrowly drawn way to deal with the issue of 

steering.  Id. at 266. 

 The Court should therefore deny Plaintiffs’ motion for summary judgment on this 

claim. 

III. PLAINTIFFS’ COMMERCE CLAUSE CLAIM FAILS AS A MATTER OF LAW, AND IS 
FACTUALLY UNSUPPORTABLE. 

 Plaintiffs’ dormant Commerce Clause claim fails as a matter of law.  The 

McCarran-Ferguson Act, 15 U.S.C. § 1011, exempts state regulation of insurance from 
                                                 
10 Exhibit 5 to Plaintiffs’ expert report lists every open-ended entry made by the 
participants to the survey disclosing their impressions of what the Subdivision 6(14) 
disclosure means.  Where the full disclosure was provided, respondents frequently 
answered that they understood the insurer was prohibited from pressuring them into using 
a particular vendor, a correct statement of the law.  (Larson Aff. ¶ 20.)  Where only a 
partial disclosure was read, the participants responses did not show such understanding.  
(Id.) 
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Commerce Clause review.  Moreover, even if the dormant Commerce Clause applied, 

Plaintiffs cannot show the type of discrimination in favor of domestic Minnesota entities 

that would give rise to a Commerce Clause concern. 

 Congress removed all Commerce Clause limitations on the authority of the States 

to regulate and tax the business of insurance when it passed the McCarran-Ferguson Act.  

W. & S. Life Ins. Co. v. State Bd. of Equalization of California, 451 U.S. 648, 652-54 

(1981); see also Group Life & Health Ins. Co., v. Royal Drug Co., 440 U.S. 205, 219, 

n. 18 (1979); State Board of Ins. v. Todd Shipyards Corp., 370 U.S. 451, 452 (1962); 

Wilburn Boat Co. v. Firemen’s Fund Ins. Co., 348 U.S. 310, 319 (1955). 

 Here, the Department’s actions are unquestionably related to the regulation of 

insurance by the State of Minnesota.  The Department’s actions have been limited to 

investigating and regulating the insurance claims handling practices, a core function of 

the insurance business.  The Department has taken no action against Plaintiffs concerning 

balance billing statements made outside of the claims handling process.  Plaintiffs are 

free to advertise and make any statements they desire concerning balance billing or any 

other topic as long as those statement are not occurring during the claims handling 

process. 

 Even if the McCarran-Ferguson Act did not apply, the result would be the same, 

because the type of discrimination implicated by the dormant Commerce Clause is not 

present here.  The dormant Commerce Clause prohibits a state from favoring its citizens 

and companies at the expense of another state’s similarly situated citizens or companies.  

Allstate, 495 F.3d at 160.  As the party asserting a dormant Commerce Clause claim, 

CASE 0:15-cv-01878-SRN-KMM   Document 76   Filed 07/15/16   Page 27 of 31



28 
 

Plaintiffs bear the burden of proving that the Department intentionally discriminates 

against out-of-state entities so as to favor similarly situated in-state entities, or that there 

is a pattern of conduct on the part of the Department evincing an intent to so discriminate.  

Id. 

 Plaintiffs have fallen far short of what would be required to prove a dormant 

Commerce Clause claim.  In Allstate, the Fifth Circuit considered a challenge by Allstate 

to a Texas law that restricted the ability of insurance companies to own and operate body 

shops in the State of Texas.  Id. at 155.  Allstate argued that the restriction violated the 

dormant Commerce Clause by favoring independently owned local auto shops over those 

owned by Allstate.  Id. at 160-163.  As evidence, Allstate cited to legislative history, 

which was far more extensive in supporting Allstate’s argument than the evidence 

Plaintiffs have proffered in this case.  Id.  The Fifth Circuit rejected the argument, 

holding that: 

[M]uch of Allstate’s evidence of “discrimination” towards out-of-state 
companies is simply evidence of a legislative desire to treat differently two 
business forms - independent auto body shops on the one hand and 
insurance-company-owned auto body shops on the other - a distinction 
based not on domicile but on business form. . . . [T]he Legislature in this 
case sought to prevent firms with superior market position (insurance 
companies) from entering a downstream market (auto body repair) upon the 
belief that such entry would be harmful to consumers. The dormant 
Commerce Clause is no obstacle to such regulation. 
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Id. at 161-62.11  For the same reasons, even if the Department was attempting to favor 

independently owned and unaffiliated auto glass shops over auto glass shops affiliated 

with an insurance company’s claims handler, which it is not, the dormant Commerce 

Clause would be no bar to such favoritism. 

 Plaintiffs have adduced no direct evidence of an intent to favor in-state entities 

over out-of-state entities.  Plaintiffs instead argue that because the Department acted in 

response to complaints from local auto glass shops, the Department was motivated by 

bias in favor of local glass shops.  As a factual matter, this argument fails at the first step.  

One of the two shops that made complaints, Alpine, is headquartered in Washington.  

(Ex. 6 at 12:10-16.)   The Department frequently receives complaints not just from 

consumers, but from businesses that believe another entity is competing unfairly.  (Ex. 8 

¶ 3.)  The fact that the Department takes action on such complaints is not evidence of an 

intent to discriminate against out-of-state entities.  It is evidence that the Department 

takes action on claims of unfair competition. 

 Other evidence also shows that the Department was not motivated by an intent to 

discriminate against out-of-state auto glass servicers.  First, as Plaintiffs concede, small 

auto glass shops have been complaining for years about Safelite Solutions’ practices, and 

the Department took no action.  (Pl. Mem. P. 7.)  Safelite did not suddenly become an 

out-of-state operator in 2014, suggesting that its out-of-state status was unlikely to be the 

                                                 
11 Because the Fifth Circuit found no substantive Dormant Commerce Clause violation, it 
declined to take up Texas’ argument that the McCarran-Ferguson Act applied to exempt 
the statute in question from Dormant Commerce clause review.  Allstate, 495 F.3d at 164. 
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source of the Department’s enforcement action.12  Second, Plaintiffs concede if not 

trumpet the fact that any auto glass shop in Minnesota, even locally owned shops, can 

join the insurer networks in question.  (Pl. Mem. P. 4.)  Again, this suggests that 

something other than bias against out-of-state providers motivated the Department’s 

actions. At minimum, there is a fact question preventing summary judgment on these 

issues.   

  

                                                 
12 Plaintiffs argue that the change in the Department’s enforcement action resulted from 
the Department developing a favorable view of Alpine after Alpine repaired its 
employee’s windshield.  (Pl. Mem. p. 7.)  Even if true, which it is not, this would simply 
show that the Department acted out of goodwill towards Alpine, not antipathy for out-of-
state businesses. 
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CONCULSION 

 For the reasons set forth above, the Plaintiffs motion for preliminary injunction 

should be denied.  
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