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Plaintiff, Glas-Weld Systems, Inc. (“Glas-Weld”) submits this Supplemental
Memorandum of law in support of its Motion for Partial Summary Judgment of Patent
Infringement of U.S. Patent Nos. 5,670,180 (“the ‘180 Patent”) and 6,898,372 (“the ‘372
Patent”, collectively the “Patents-in-Suit”) by Defendants Michael P. Boyle, dba Surface
Dynamix, and Christopher M. Boyle (collectively, “the Boyles” or “Defendants”).
I.

INTRODUCTION

The patent infringement claims in this case arise out of the copying of GlasWeld’s patented technologies, by its former employees, the Boyles. As set forth below,
each and every limitation in the claims asserted for summary judgment is found in the
resin injection, lamp, and glass repair system products sold by the Boyles (the “Accused
Products”).
Summary judgment on the issue of patent infringement is appropriate in this case
because there is no factual dispute with regard to the structure of the Accused
Products. Indeed, Defendants’ own expert, Don Gregor, admitted in his deposition that
Defendants had no non-infringement position on claim 1 of the ’180 Patent and claim 14
of the ’372 Patent. Defendant Michael Boyle also admits that he had no noninfringement positions with respect to claim 14 of the ’372 Patent. To the extent that
Defendants assert any non-infringement positions, they fail to raise genuine issues of
material fact because: (1) they are based on what the Accused Products are allegedly
designed or intended to do rather than on the structure of the Accused Products; (2)
they ignore or disagree with the Court’s claim construction, and/or (3) they are based on
alleged engineering specifications and documents that were never produced during
discovery and cannot be relied upon now.
The Court’s Construction Order (Dkt. No. 152) confirms that the Accused
Products infringe, and Defendants’ remaining non-infringement positions are insufficient
to create a material issue of genuine fact which may preclude summary judgment. The
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Court’s constructions of the disputed claim terms foreclose many of the noninfringement positions Defendants asserted and continue to assert. Accordingly, as
discussed in greater detail below, summary judgment of patent infringement by the
Boyles is appropriate as to claim1 of the ‘180 Patent and claims 1 and 14 of the ‘372
Patent under the Court’s claim construction.
Accordingly, Glas-Weld respectfully requests that the Court grant its Motion for
Summary Judgment that the Boyles’ Accused Products infringe the Patents-in-Suit.
II.
A.

PROCEDURAL HISTORY

Original Briefing on Glas-Weld’s Motion for Summary Judgment

Glas-Weld filed its Motion for Partial Summary Judgment of Patent Infringement
(Doc. No. 96) on March 14, 2014. Michael Boyle filed his Response in Opposition to
Glas-Weld’s Motion for Partial Summary (Doc. No. 109) on April 7, 2014. Christopher
Boyle filed his Response in opposition to Glas-Weld’s Motion for Partial Summary (Doc.
No. 112) on April 14, 2014. Glas-Weld filed its Reply in Support of its Motion for Partial
Summary Judgment of Infringement (Doc. No. 115) on April 24, 2014.
B.

Order on Claim Construction and Delaying Ruling on Summary
Judgment

The Court entered its Opinion and Order on claim construction and other matters
(Doc. No. 152) on November 7, 2014 holding that the terms in dispute are to be
construed as follows:1
’180 Patent Term

Construction

having convertibility

having the capability to change form and/or function, so as
to accommodate the repair of both sub-surface and surface

1

Only terms that are relevant to the claims at issue in the Motion for Partial Summary
Judgment are addressed herein.
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window cracks
central bore

the hollow portion of the cylinder, defined by the dispensing
mouth, opening and cavity.

mounting member

an attachable structure which facilities the mounting of the
piston and cylinder combination to glass

helical groove

spiral groove

plunger member

a structure that can be inserted and retracted from the
helical groove

selectively laterally

capable of being inserted in or retracted from the helical

projectable

groove from the side

linearly slidably forced

Capable of being forced to slide in a straight line or linear
direction

’372 Patent Term

Construction

outer extreme of which

the outer ends of the support legs are shaped to define a

define a substantially

ring-like or circular shape

annular shape
annular shape

a position such that the system can be used to repair glass

operable position

a structure that covers and/or protects the light source/bulb

housing

an attachable structure which facilities the mounting of the
piston and cylinder combination to glass

mounted on

placed on, set on, attached to or fixed to

surrounding

enclosing or encircling the support legs

support structure

a structure which supports the resin injection system

radially inward

within or inside of
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The Court instructed Defendants to supplement their discovery responses
regarding non-infringement within 30 days of the claim construction order. Id. at 32.
The Court further held that “defendants may not raise or rely on legal assertions or
theories (aside from non-infringement) that they failed to disclose in response to
plaintiff’s discovery requests.” Id. at 6. The Court also acknowledged that it would allow
supplemental briefing in view of the claim construction after limited discovery
supplementation and depositions. Id. at 7, 33.
C.

Subsequent Discovery Supplementation

On December 8, 2014, Michael Boyle provided a revised non-infringement chart
attached hereto as Exhibit 1.2 In that revised claim chart, Michael Boyle asserted that
the Accused Products do not infringe the ’180 Patent because they lack the “having
convertibility” / “plunger member” elements. Ex. 1 at 2-3. Boyle further asserted that
the ’372 patent was not infringed by the Accused Products because they lack the
elements “the lamp system mounted on the resin injection system”, and “the housing
surrounding the support legs.”
On December 11, 2014, Michael Boyle provided a revised non-infringement
position, attached hereto as Exhibit 2. In the revised document, Michael Boyle
reiterates his positions of December 8, 2014, and adds that the Accused Products lack
a “helical groove”, because the Accused Products “use[] an advanced variable pitch
groove that is not constant in its pitch.”3
2

All Exhibits referenced herein are exhibits to the declarations of Paul Berg filed
concurrently herewith. Michael Boyle also improperly raised incomplete invalidity and
unenforceability defenses which are not addressed herein because they are precluded by the
Court’s Order of November 7, 2014 due to Defendants’ failure to raise these properly in their
discovery responses. (Doc. No. 152 at 6).
3

The December 11, 2014 supplemental response also improperly raises estoppel,
invalidity and “mismarking” defenses that are precluded by the Court’s Order of November 7,
2014, and are therefore not addressed herein. (Doc. No. 152 at 6).
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Christopher Boyle did not supplement his non-infringement positions after the
Court’s claim construction Order. His most recent answer to Glas-Weld’s
Interrogatories with respect to non-infringement are from July 2, 2014, wherein he
states as follows:
Patent ’180: Claim #1; the alleged infringing product have no helical
threadform; no mechanism for convertibility; and no plunger member.
Patent ’372: Claim #1; the alleged infringing product does not mount on a
resin injection system. Claim #14; the alleged infringing product does not
have a bulb which is “radially inward” of a support structure or a light bulb
that is “relatively close” in diameter.
Ex. 3 at 4.
In short, neither Michael Boyle nor Christopher Boyle have ever provided
any discovery responses to properly set forth or support any theory of invalidity.
D.

Depositions

After numerous delays to the Defendants’ expert reports and the related
depositions, the Court entered its July 30, 2015 Order on Glas-Weld’s Motion for Default
Judgment and Sanctions, and reaffirmed that Glas-Weld’s motion for summary
judgment “remains pending and is dependent on further discovery and depositions.”
(Doc. No. 217 at 7). The Court suggested that the Parties consider foregoing the
depositions, and proceeding with supplemental briefing. Id. at 13. However, Defendants
refused to agree to forego the depositions.
Ultimately, the Court’s Order of October 8, 2015 ordered the parties to
schedule the depositions for a mutually convenient time in November or
December of 2015. The parties subsequently scheduled and held the
depositions the week of December 7-11.
Glas-Weld received the transcripts of the Depositions of Defendants and
Defendants’ expert Don Gregor on December 30, 2015. Glas-Weld received the
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transcript of the John Waltosz deposition on January 13, 2016. Glas-Weld did
not receive the transcript of the deposition of Justin Price until January 20, 2016
due to Defendants’ delays in ordering same. Similarly Glas-Weld has not yet
received a full transcript of the deposition of Randy Mackey due to Defendants’
failure to order more than one page of transcript despite their insistence on
moving forward with the depositions.
III.

UNDISPUTED FACTS

Glas-weld incorporates by reference the statement of undisputed facts set forth
in Glas-Weld’s Motion for Partial Summary Judgment. (Doc. No. 96 at 6-10).
It is no longer disputed that the thread locking adhesive allegedly used on the half dog
set screw in the Accused Resin Injector Products is designed to prevent loosening of a
screw due to vibrations, and not designed to stop someone who is actively trying to
unscrew the screw. Defendants have further admitted that they have no evidence of
what thread locker they allegedly used on the half dog set screw in the Accused Resin
Injector Products.
It is also undisputed that when the half dog set screw is engaged in the groove of
the shaft, it can be unscrewed such that it is withdrawn from the groove of the shaft.
IV.

APPLICABLE LEGAL STANDARDS

Glas-Weld incorporates by reference the Applicable Law section of its Motion for
Partial Summary Judgment of Infringement. (Doc. No. 96 at 11-13).
V.
A.

ARGUMENT

The Boyles’ Infringement of the ‘180 Patent

The ‘180 Patent Accused Products, including the DynaVac resin injector,
DynaVac Windshield Repair System, the D2 resin injector and D2 Windshield Repair
System, infringe claim 1 of the ‘180 Patent. Claim 1 reads as follows:
Page 6 -
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1. A device for repairing cracks in laminated glass having convertibility
between repairing sub-surface and surface cracks comprising:
a cylinder defining a dispensing mouth at an inner end, a cavity and
an opening at an outer end defining a central bore;
a piston mounted for axial movement in the cavity of the cylinder
including a seal portion forming a seal in the cavity and enabling
the production of a vacuum when drawn outwardly through the
cavity, a shaft portion extended through and fixed to the seal
portion and movable toward the mouth, said shaft portion having
a handle portion extended through the central bore and out of the
cylinder opposite the mouth and exposed for manual
manipulation;
a mounting member attachable to the cylinder and piston
combination for mounting the cylinder and piston combination to a
laminated glass for positioning the mouth of the cylinder proximal
to a crack in the laminated glass; and
said shaft portion including a helical groove, said shaft portion
extended through the central bore of the cylinder, said central bore
sized to receive the shaft portion including the helical groove to
permit free sliding linear movement of the shaft portion through
the central bore, and
a plunger member carried by the cylinder and selectively laterally
projectable into and out of engagement with the helical groove of
the shaft member whereby upon being projected into the groove,
turning of the exposed handle portion forces movement of the
shaft portion toward and away from the mouth of the cylinder
and upon withdrawal of the plunger member said handle can be
linearly slidably forced toward and away from the mouth of the
cylinder.
(Doc. No. 97-1), ‘180 Patent, Claim 1.
// // //
// // //
// // //
// // //
// // //
// // //
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A limitation by limitation analysis of the ‘180 Patent Accused Products in view of
Claim 1 of the ‘180 Patent follows and shows infringement of Claim 1 by the Accused
Products.
1.
A device for repairing cracks in laminated glass having
convertibility between repairing sub-surface and surface cracks
comprising:
Glas-Weld incorporates by reference its argument in its Motion for Partial
Summary Judgment regarding this element. (Doc. No. 96 at 15-17). There is no dispute
that the ‘180 Patent Accused Products are devices for repairing cracks in laminated
glass that can repair subsurface and surface cracks. (Doc. No. 97-3 at 2). Defendants
only contend that the ‘180 Patent Accused Products lack the “have convertibility”
element.
The Court construed “having convertibility” as “having the capability to change
form and/or function, so as to accommodate the repair of both sub-surface and surface
window cracks.” (Doc. No. 152 at 13). The Court recognized that “‘having convertibility’
clarifies the function of the plunger and does not necessarily impose independent
limitations.” Id. at 12.
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As a preliminary matter, Defendants’ expert admits that the ‘180 Patent Accused
Products meet the “having convertibility” limitation.
“Q. The first paragraph 1, the first claim element is "A device for repairing
cracks and laminated glass having convertibility between repairing
subsurface and surface cracks comprising." Do you see that language?
“A. Yes.
“Q. Based on that language, are you aware of any noninfringement
position for the DynaVac or D2?
“A. Not that I'm aware of, no.”
// // //
Ex. 4, Transcript of the Deposition of Donald Gregor (“Gregor Tr.”), at 118:1-8.4
To support his non-infringement position, Michael Boyle argues that in the
Court’s construction, “capability” refers to something what the ‘180 Patent Accused
Products are designed to do, and not to what they are actually capable of doing. See
Ex. 5., Transcript of the Deposition of Michael Boyle (“M. Boyle Tr.”) 118:22-119:9;
140:19-141:16.5 However Michael Boyle admits that when the “half dog set screw” is

4

Defendants’ expert, Don Gregor, admitted that he had never actually compared the
claim language to the Accused Products, and merely relied upon the arguments and
representations provided by Michael and Christopher Boyle. Gregor Tr. at 120:12-19. Mr.
Gregor further testified that he arrived at his conclusions by comparing the Accused Products to
Glas-Weld Products, not to the claims. Gregor Tr. 92:3-20. Mr. Gregor testified that he had
difficulty understanding the language of the patents, Gregor Tr. 17:16-2, was not qualified to
read the “legalese” of a patent, and did not know if he was qualified to read the technical
information in the claims of a patent. Gregor Tr. 18:1-7. He testified that he had “no idea” what
the doctrine[] of equivalence is. Gregor Tr. 80: 16-19. In any event, when asked to compare the
language of the claims of the Patents-in-Suit to the Accused Products, Mr. Gregor ultimately
admitted infringement of Claim 1 of the 180 Patent, and claim 14 of the ’372 Patent. See
Sections V.A and V.C herein.
5

Michael Boyle’s deposition transcript is filed under seal because he designated the
entire transcript as Attorneys’ Eyes Only.
Page 9 - GLAS-WELD SYSTEMS, INC.’S SUPPLEMENTAL MEMORANDUM IN
SUPPORT OF ITS MOTION FOR PARTIAL SUMMARY JUDGMENT OF
INFRINGEMENT
2512043
Cosgrave Vergeer Kester LLP
Attorneys
888 SW Fifth Avenue, Suite 500
Portland, Oregon 97204
Telephone: (503) 323-9000 Facsimile: (503) 323-9019

Case 6:12-cv-02273-AA

Document 237

Filed 01/22/16

Page 12 of 38

disengaged from the groove, the shaft can be retracted with linear force. M.Boyle Tr.
118:16-21.
Similarly, Christopher Boyle testified that the ‘180 Patent Accused Products
lacked the “having convertibility” element because the products “do not contain the
ability to embody convertibility without the addition – without the addition of other tools
[such as a hex wrench], other parts, other pieces as they’re sold, marketed, or – and
intended for use.” Ex. 6, Transcript of the Deposition of Christopher Boyle 65:15-66:22.
However, Christopher Boyle admits that the half dog set screw can be screwed in and
out of the ‘180 Patent Accused Products. Id. at 67:12-68:2; 86:4-90:9.
Defendants both argued that it would be impossible to perform a repair with the
set screw removed from the helical groove. M.Boyle Tr. 132:21-133:14, 135:3-139:18;
C.Boyle Tr. 97:25-100:15. However, Randy Mackey was able to conduct a repair with
(1) the set screw engaged in the groove such that the handle had to be turned to move
the piston up and down, and (2) with the set screw disengaged from the groove such
that the piston could be moved up and down with linear force. Declaration of Randy
Mackey in Support of Glas-Weld’s Supplemental Brief in Support of its Motion for Partial
Summary Judgment of Infringement (“Mackey Decl.”) at ¶¶ 6-9.
Accordingly, there is no genuine issue of material fact as to whether the ‘180
Patent Accused Products “have convertibility.” The half dog set screw used in the ‘180
Patent Accused Products “ha[s] the capability to change form and/or function [by being
withdrawn from or inserted into the groove in the shaft], so as to accommodate the
repair of both sub-surface and surface window cracks.” Thus, summary judgment of
infringement of claim 1 of the ’180 Patent is appropriate.
// // //
// // //
// // //
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2.
a cylinder defining a dispensing mouth at an inner end, a
cavity and an opening at an outer end defining a central bore;6
Glas-Weld incorporates by reference its argument in its Motion for Partial
Summary Judgment regarding this element. (Doc. No. 96 at 17-18).

ACCUSED PRODUCT

GLAS-WELD PRODUCT

ACCUSED PRODUCT

GLAS-WELD PRODUCT

Defendants Michael Boyle and Christopher Boyle, and their expert Don Gregor
all admit that this element is present in the ‘180 Patent Accused Products. M.Boyle Tr.
124:12-15; C.Boyle Tr. 74:4-75:9; Gregor Tr. 118:9-119:10. Thus, Summary Judgment
of Infringement of Claim 1 of the ’180 patent is appropriate.
// // //
// // //
// // //
6

As discussed above, the Court construed the term “central bore” as “the hollow portion
of the cylinder defined by the dispensing mouth, opening and cavity.” (Doc. No. 152 at 13).
Defendants are no longer pursuing any non-infringement theory based on “central bore.”
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3.
a piston mounted for axial movement in the cavity of the
cylinder including a seal portion forming a seal in the cavity and
enabling the production of a vacuum when drawn outwardly through
the cavity, a shaft portion extended through and fixed to the seal
portion and movable toward the mouth, said shaft portion having a
handle portion extended through the central bore and out of the
cylinder opposite the mouth and exposed for manual manipulation;
Glas-Weld incorporates by reference its argument in its Motion for Partial
Summary Judgment regarding this element. (Doc. No. 96 at 19).

ACCUSED PRODUCT

GLAS-WELD PRODUCT

Michael Boyle, Christopher Boyle and Donald Gregor admit that the ‘180 Patent
Accused Products meet this limitation. M.Boyle Tr. 124:25-126:12; C.Boyle Tr. 75:1076:4; Gregor Tr. 120:20-122:22. Thus, Summary Judgment of Infringement of Claim 1
of the ’180 patent is appropriate.
// // //
// // //
// // //
// // //
// // //
// // //
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4.
a mounting member7 attachable to the cylinder and piston
combination for mounting the cylinder and piston combination to a
laminated glass for positioning the mouth of the cylinder proximal to
a crack in the laminated glass;
Glas-Weld incorporates by reference its argument in its Motion for Partial
Summary Judgment regarding this element. (Doc. No. 96, at 20-21).

ACCUSED PRODUCT

GLAS-WELD PRODUCT

7

As discussed above, the Court construed the term “mounting member” as “an attachable
structure which facilitates the mounting of the piston and cylinder combination to the glass.”
(Doc. No. 152 at 14). Defendants are no longer pursuing any non-infringement theory based on
“mounting member.”
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Amended Complaint, Exhibit N (Doc. No. 28-15) at 6.
Moreover, Michael Boyle and Christopher Boyle and their expert Don Gregor
each admit that the ‘180 Patent Accused Products met this limitation. M.Boyle Tr.
126:16-126:24; C.Boyle Tr. 79:23-80:8; Gregor Tr. 122:23-123:4. Thus, Summary
Judgment of Infringement of Claim 1 of the ’180 patent is appropriate.
5.
said shaft portion including a helical groove, said shaft portion
extended through the central bore of the cylinder, said central bore
sized to receive the shaft portion including the helical groove to
permit free sliding linear movement of the shaft portion through the
central bore,
Glas-Weld incorporates by reference its argument in its Motion for Partial
Summary Judgment regarding this element. (Doc. No. 96 at 21-23).

ACCUSED PRODUCT

GLAS-WELD PRODUCT

Defendants’ expert Don Gregor admits that this limitation was met by the ‘180
Patent Accused Products. Gregor Tr. 123:5-124:23.
Nevertheless, Michael Boyle and Christopher Boyle claim that the ‘180 Patent
Accused Products lacked the “helical groove” in the shaft portion. M.Boyle Tr. 126:25127:12; C.Boyle Tr. 81:22
// // //
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The Court construed the term “helical groove” as a “spiral groove.” (Doc. No. 152
at 15). In doing so, the Court expressly rejected Defendants’ proposed construction
requiring a uniform pitch. Id.
Michael Boyle admits that his non-infringement position on this element is based
solely on his belief that the Court construed the term “helical groove” incorrectly, and
refused to answer whether this element was present in the ‘180 Patent Accused
Products under the Court’s construction of the term. M.Boyle Tr. 127:13-129:15. In
contrast, Christopher Boyle argued that the term “helical groove” and the Court’s
construction “spiral groove” both required a constant pitch. C.Boyle Tr. 84:4-85:21.
Defendants’ positions on this term are based on their proposed construction for
the term “helical groove” which the Court rejected when it adopted its construction for
this term as a “spiral groove. Accordingly, there is no genuine issue of material fact that
the ‘180 Patent Accused Products meet this limitation, because these products have a
spiral groove around the shaft portion, as shown above. Thus, Summary Judgment of
Infringement of Claim 1 of the ’180 patent is appropriate.
6.
a plunger member carried by the cylinder and selectively
laterally projectable into and out of engagement with the helical
groove of the shaft member whereby upon being projected into the
groove, turning of the exposed handle portion forces movement of
the shaft portion toward and away from the mouth of the cylinder
and upon withdrawal of the plunger member said handle can be
linearly slidably forced toward and away from the mouth of the
cylinder
Glas-Weld incorporates by reference its argument in its Motion for Partial
Summary Judgment regarding this element. (Doc. No. 96 at 23-26).
// // //
// // //
// // //
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ACCUSED PRODUCT

GLASWELD PRODUCT
Once again, Defendants’ expert Don Gregor admits that there is no noninfringement position with respect to this claim limitation. Gregor Tr. 124:24125:15.
Nevertheless, as with the term “having convertibility”, Defendants testified
that the ‘180 Patent Accused Products do not meet this element because the
“half dog set screw” is not a plunger member that is intended to be selectively
laterally projectable into and out of engagement with the helical groove. M.Boyle
Tr. at 130:11-131:12; C.Boyle Tr. 86:4-87:15 For the same reasons discussed
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above with respect to “having convertibility,” Defendants fail to create a genuine
issue of material fact as to whether this element is present in the ‘180 Patent
Accused Products.
The Court construed the term “plunger member” as “a structure that can
be inserted and retracted from the helical groove.” (Doc. No. 152 at 16). The
Court further construed the term “selectively laterally projectable” as “capable of
being inserted in or retracted from the helical groove from the side.” Id. at 17.
Finally, the Court construed the term “linearly slidably forced” as “capable of
being forced to slide in a straight line or linear direction.” Id. at 17-18.
As discussed above, although Michael Boyle claims that it is not intended for the
half dog set screw to be retracted from the helical groove, he admits that it is possible to
withdraw the screw from the helical groove and to use linear force to slide the shaft up
and he further admits that Justin Price did exactly that during the deposition of Justin
Price. M.Boyle Tr. 131:17-132:20.
Christopher Boyle similarly testified that the half dog set screw in the ‘180 Patent
Accused Products was not a plunger member, but admitted a person could use an Allen
key or hex wrench to loosen the half dog set screw and disengage it from the helical
groove. C.Boyle Tr. 67:12-68:2; 86:4-90:9.
Defendants both further testified that it would not be possible to complete a repair
where the screw is withdrawn so that the shaft can be linearly slidably forced up and
down without destroying the device. M.Boyle Tr. 132:21-133:14; C.Boyle Tr. 97:25100:15. However Michael Boyle was unable to explain how the device would be
destroyed, made an unsubstantiated claim that the piston would eventually be worn out,
retracted his position that such a repair was impossible, and eventually settled on the
product not being designed to have the hex screw act as a plunger member. M.Boyle
Tr. 133:15-142:22. Similarly, Christopher Boyle argued that “to the best of his
Page 17 - GLAS-WELD SYSTEMS, INC.’S SUPPLEMENTAL MEMORANDUM IN
SUPPORT OF ITS MOTION FOR PARTIAL SUMMARY JUDGMENT OF
INFRINGEMENT
2512043
Cosgrave Vergeer Kester LLP
Attorneys
888 SW Fifth Avenue, Suite 500
Portland, Oregon 97204
Telephone: (503) 323-9000 Facsimile: (503) 323-9019

Case 6:12-cv-02273-AA

Document 237

Filed 01/22/16

Page 20 of 38

knowledge” it would be impossible to perform a repair where the set screw is removed
from the helical groove while the injector is on its stand. C.Boyle Tr. 97:25-100:15;
102:23-104:24.
Thus, Defendants admit:
1. that a person can select whether to engage the half dog set screw in the
helical groove or not, and thus that the half dog set screw is “capable of being
inserted in or retracted from the helical groove from the side”;
2. that when the half dog set screw is “projected into the groove, turning of the
exposed handle portion forces movement of the shaft portion toward and
away from the mouth of the cylinder[;]” and
3. that when the half dog set screw is withdrawn from the groove, the “handle
can be linearly slidably forced toward and away from the mouth of the
cylinder.”
Defendants appear to argue only that the half dog set screw cannot be a “plunger
member” because they claim (without any support) that it would be impossible to
manipulate the half dog set screw while the injector is in an operable position, and that a
repair is impossible when the screw is disengaged from the helical groove. However,
Randy Mackey was able to conduct a repair with both (1) the set screw engaged in the
groove such that the handle had to be turned to move the piston up and down, and (2)
with the set screw disengaged from the groove such that the piston could be moved up
and down with linear force. Mackey Decl., ¶¶ 6-9.
Accordingly, there is no genuine issue of material fact that the ‘180 Patent
Accused Products meet this limitation. And therefore, there is no genuine issue of
material fact that the ‘180 Patent Accused Products meet this limitation, because these
products have a spiral groove that around the shaft portion, as shown above. Thus,
Summary Judgment of Infringement of Claim 1 of the ’180 patent is appropriate.
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The Boyles’ Infringement of Claim 1 of the ‘372 Patent

The ‘372 Patent Accused Products, including the Halo curing lamp, the DynaVac
Windshield Repair System, and the D2 Windshield Repair System, infringe claim 1 of
the ‘372 Patent. Claim 1 reads as follows:
1. A system for treating a break in glass comprising:
a resin injection system having laterally projected support legs,
the outer extreme of which define a substantially annular shape, the
support legs supporting the resin injection system in an operable
position relative to the break; and
a lamp system, the lamp system having a housing and a light
source mounted inside the housing, the housing and the light
source having a substantially annular shape,
the lamp system mounted on the resin injection system whereby the
light source defines a circular path within the annular shape of the
support legs and the housing surrounding the support legs.
(Doc. No. 97-2) ‘372 Patent, Claim 1.

A limitation by limitation analysis of the Accused Products in view of Claim 1 of
the ‘372 Patent shows infringement of Claim 1 by the Accused Products.
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A system for treating a break in glass comprising:

Glas-Weld incorporates by reference its argument in its Motion for Partial
Summary Judgment regarding this element. (Doc. No. 96 at 27-28).

Although the preamble is not limiting, Michael Boyle, Christopher Boyle, and their
expert Don Gregor each admit that this limitation is met by the ‘372 Patent Accused
Products. M.Boyle Tr. 156:12-25; C.Boyle Tr. 109:19-110:24; Gregor Tr. 128:23-130:3.
Thus, Summary Judgment of Infringement of Claim 1 of the ’372 patent is appropriate.
2.
a resin injection system having laterally projected support
legs, the outer extreme of which define a substantially annular
shape, the support legs supporting the resin injection system in an
operable position8 relative to the break;
Glas-Weld incorporates by reference its argument in its Motion for Partial
Summary Judgment regarding this element. (Doc. No. 96 at 27-28).
// // //

8

The Court construed “operable position” to mean “a position such that the system can be
used to repair glass.” (Doc. No. 152 at 22). Defendants are no longer pursuing any noninfringement theory based on “operable position.”
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GLAS-WELD PRODUCT

GLAS-WELD PRODUCT

Michael Boyle and Defendants’ expert Don Gregor each admit that this element
is met by the ’372 Patent Accused Products. M.Boyle Tr. 156:12-25; Gregor Tr. 128:23130:-3
Christopher Boyle testifies that he does not believe that the legs of the resin
injector system define an annular shape. C.Boyle Tr. 109:19-110:21. However
Christopher Boyle does admit that the three legs of the stand in the ‘372 Patent
Accused Products are equidistant from the center of the stand. Id. at 110:22-24. Thus,
the legs of the ’372 Patent Accused Products are identical to the legs of the injector
system disclosed in the ’372 Patent as defining an annular shape – the outer extremes
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of the support legs (shown below in dark blue), define an annular or ring-like shape
(shown below in dark red).

Adapted from Fig. 1b of the ‘372 Patent
The Court construed the term “the outer extremes of which define a substantially
annular shape” as “the outer ends of the support legs are shaped to define a ring-like or
circular shape. The ’372 Patent Accused Products have equal-length, rounded legs,
like those of the Glas-Weld Product and the those disclosed in the ’372 Patent as
defining an annular shape.
// // //
// // //
// // //
// // //
// // //
// // //
// // //
// // //
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GLAS-WELD PRODUCT

Accordingly, there is no genuine issue of material fact that the ‘372 Patent
Accused Products meet this limitation. Thus, Summary Judgment of Infringement of
Claim 1 of the ’372 patent is appropriate.
3.
a lamp system, the lamp system having a housing and a light
source mounted inside the housing, the housing and the light source
having a substantially annular shape,
Glas-Weld incorporates by reference its argument in its Motion for Partial
Summary Judgment regarding this element. (Doc. No. 96, at 27-28).

ACCUSED PRODUCT

GLAS-WELD PRODUCT
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Michael Boyle, Christopher Boyle, and Defendants’ expert Don Gregor admit that
the ’372 Patent Accused Products meet this limitation. M.Boyle Tr. 157:1-9; C.Boyle Tr.
110:25-111:6; Gregor Tr. 130:4-10. Thus, Summary Judgment of Infringement of Claim
1 of the ’372 patent is appropriate.
4.
the lamp system mounted on the resin injection system
whereby the light source defines a circular path within the annular
shape of the support legs and the housing surrounding the support
legs.
Glas-Weld incorporates by reference its argument in its Motion for Partial
Summary Judgment regarding this element. (Doc. No. 96 at 32-35).

ACCUSED PRODUCT

GLAS-WELD PRODUCT
Defendants and/or their expert assert two contentions to argue that this limitation
is not met: (1) that the housing does not surround the legs, and (2) that the lamp system
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is not mounted on the resin injection system. Neither contention is given enough
support to create a genuine issue of fact as to whether this limitation is met.
i.

The housing surrounds the support legs

The Court construed the term “housing” as “a structure that covers and/ or
protects the light source / bulb.” (Doc. No. 152 at 23). Nothing in the Court’s
construction precludes the housing from having more than one component, such as the
metal upper housing, and the clear-plastic “adapter ring” which cover and protect the
light bulb housed therein.
The Court further construed the term “surrounding” as “enclosing or encircling the
support legs.” (Doc. No. 152 at 24). In doing so, the Court rejected Christopher Boyle’s
proposed definition that it required a “complete perimeter.” Id.
Don Gregor testified that this limitation is not met because the legs of the resin
injection system stick out half an inch from the outer circumference of the housing.
130:24-131:6. However, the only structure that sticks out beyond the clear plastic
housing of the ’372 Patent Accused Products are the suction cups – the “feet” not the
“legs” - of the ’372 Patent Accused products. The outer extreme of the legs as
discussed above and shown below, do not extend past the outside wall of the plastic
housing.
// // //
// // //
// // //
// // //
// // //
// // //
// // //
// // //
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Michael Boyle and Christopher Boyle similarly testified that the ’372 Patent
Accused Products did not have a “housing surrounding the support legs.” M.Boyle Tr.
159:18-162:2; C.Boyle Tr. 112:23-113:14. However Michael Boyle provided no further
explanation as to why this limitation was not met, except for tautological statements.
See e.g., Id., at 162:1-3; 173:14-17. Christopher Boyle testified that the “housing
surrounding the support legs” limitation was not met because the housing – which he
defines as only the metal portion of the lamp -- “is supported above and doesn’t encircle
or create a perimeter around the legs.” C.Boyle Tr. 124:17-125:25. Christopher Boyle
further stated that the legs stuck out beyond the clear-plastic “adapter ring”, but could
not testify as to how much they stuck out. C.Boyle Tr. 126:1-127:7.
Defendants have produced no design documents or other evidence to support
Christopher Boyle’s contention that the legs extend beyond the so-called “adapter ring”
portion of the housing. Defendants did not even produce a sample of the ’372 Patent
Accused Products. As shown above, the only sample in evidence – Curing Lamp A –
has an “adapter ring” that completely encircles he support legs. That is, if you draw a
circle around the adapter ring, the legs will fit inside.
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Accordingly, Defendants’ unsupported testimony is contradicted by the features
of their own product, and is insufficient to create a genuine issue of material fact
regarding whether the housing surrounds the support legs. Thus, Summary Judgment
of Infringement of Claim 1 of the ’372 patent is appropriate.
ii.

The lamp system is mounted on the resin injection
system

The Court construed the term “mounted on” as “placed on, set on, attached to or
fixed to.” (Doc. No. 152 at 23). In doing so, the Court expressly noted that Michael Boyle
abandoned his originally proposed construction for the term: “in physical contact with
and supported by.” Having abandoned that position, Defendants are now trying to
recapture it by arguing that physical contact is required between the metal housing (or
its adapter ring) and the resin injection system. This argument fails for two reasons: (1)
physical contact between the lamp system and the injector system is not required by the
Court’s construction, and it is indisputable that the lamp system is placed on or set on
the resin injection system, as shown below; and (2) there is physical contact between
the lamp system and the resin injection system, both at the bulb shield, and where the
“adapter ring” of the housing meets the suction cups.

ACCUSED PRODUCT
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Michael Boyle, Christopher Boyle and Don Gregor each testified that the lamp
system is not mounted on the resin injection system, but instead mounts on the glass
underneath same and makes no contact with the resin injection system. M.Boyle Tr.
180:8-180:19; C.Boyle Tr. 111:7-12:6; Gregor Tr. 88:6-8. Mr. Gregor, however admits
that the tolerance (i.e. distance between the adapter ring holes and the suction cups) is
“a very small amount” that could be eliminated if the lamp is twisted by a small amount,
and that the lamp is “mounted over” the resin injection system. Gregor Tr. 89:3-90:6
Michael Boyle and Christopher Boyle further state that they engineered the ’372
Patent Accused Products according to design drawings to avoid contact with the resin
injection system. M.Boyle Tr., at 180:20-181:25; C.Boyle Tr., at 113:15-116:6.
However, these design drawings, particularly for the “adapter ring” of the housing were
never produced. Defendants also failed to produce any samples of the ’372 Patent
Accused Products. Instead the only sample of the ’372 Patent Accused Products
obtained by Glas-Weld shows physical contact between the lamp system and the resin
injection system both (1) when the lamp is set on the resin injection system (as shown
above), and (2) when the lamp is placed in an “operable position” and used to repair
glass. Mackey Decl., ¶10.
Moreover, the Court’s construction of “mounted on” does not require physical
contact, and as shown above the curing lamp system in the ’372 Patent Accused
Products is designed to be “placed on or set on” the resin injection system, and has a
hole in the middle of the upper housing to allow the piston of the resin injection system
to pass through.
Accordingly, Defendants’ unsupported testimony is contradicted by the features
of their own product, and is insufficient to create a genuine issue of material fact
regarding whether the lamp system is mounted on the resin injection system. Thus,
Summary Judgment of Infringement of Claim 1 of the ’372 patent is appropriate.
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The Boyles’ Infringement of Claim 14 of the ‘372 Patent

The ‘372 Patent Accused Products, including the Halo curing lamp, the DynaVac
Windshield Repair System, and the D2 Windshield Repair System, infringe claim 14 of
the ‘372 Patent. Claim 14 reads as follows:
14. An apparatus comprising:
light bulb, the light bulb having a substantially annular shape
configured to accommodate a resin injection system including a
support structure having at least one radially projected support leg
for supporting the system on a glass surface; and
a bulb housing having a substantially annular shape that substantially
corresponds to the shape of the light bulb to facilitate
accommodation of the light bulb within the bulb housing, and
having an open bottom for projecting light onto said glass surface, and
further having a top and a hole in the top, proximately at a center of
the substantially annular shape of the bulb housing to facilitate
operation of the injection system, said housing configured to
accommodate the resin injection system, and
the light bulb overlying the at least one radially projected support leg
of the support structure resulting in the annular light bulb having a
relatively close diameter that is radially inward of the radial
projection of said at least one radially projected support leg.
(Doc. No. 97-2) ‘372 Patent, Claim 14.
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A limitation by limitation analysis of the Accused Products in view of Claim 1 of
the ‘372 Patent shows infringement of Claim 1 by the Accused Products.
1.

An apparatus comprising:

Glas-Weld incorporates by reference its argument in its Motion for Partial
Summary Judgment regarding this element. (Doc. No. 96 at 36). Though the preamble
is not limiting, Michael Boyle, Christopher Boyle and their expert Don Gregor each admit
that the preamble is met by the ’372 Patent Accused Products. M.Boyle Tr. 236:14237:2; C.Boyle Tr. 144:22-147:3; Gregor 135:9-19. Thus, Summary Judgment of
Infringement of Claim 14 of the ’372 patent is appropriate.
2.
light bulb, the light bulb having a substantially annular shape
configured to accommodate a resin injection system including a
support structure having at least one radially projected support leg
for supporting the system on a glass surface;
Glas-Weld incorporates by reference its argument in its Motion for Partial
Summary Judgment regarding this element. (Doc. No. 96, at 36-37).

ACCUSED PRODUCT
// // //
// // //
// // //
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GLAS-WELD PRODUCT
Michael Boyle, Christopher Boyle and their expert Don Gregor each admit that
this limitation is met by the ’372 Patent Accused Products. M.Boyle Tr. 236:14-237:2;
C.Boyle Tr. 146:11-147:13; Gregor 135:9-19. Thus, Summary Judgment of Infringement
of Claim 14 of the ’372 patent is appropriate.
3.
a bulb housing having a substantially annular shape that
substantially corresponds to the shape of the light bulb to facilitate
accommodation of the light bulb within the bulb housing,
Glas-Weld incorporates by reference its argument in its Motion for Partial
Summary Judgment regarding this element. (Doc. No. 96 at 38).

ACCUSED PRODUCT

GLAS-WELD PRODUCT

Michael Boyle, Christopher Boyle and their expert Don Gregor each admit that
this this limitation is met by the ’372 Patent Accused Products. M.Boyle Tr. 237:3-22;
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C.Boyle Tr. 153:5-17; Gregor 135:20-136:2. Thus, Summary Judgment of Infringement
of Claim 14 of the ’372 patent is appropriate.
4.
having an open bottom for projecting light onto said glass
surface, and further having a top and a hole in the top, proximately at
a center of the substantially annular shape of the bulb housing to
facilitate operation of the injection system, said housing configured
to accommodate the resin injection system,
Glas-Weld incorporates by reference its argument in its Motion for Partial
Summary Judgment regarding this element. (Doc. No. 96 at 38-39).

ACCUSED PRODUCT

GLAS-WELD PRODUCT

Michael Boyle, Christopher Boyle and their expert Don Gregor each admit that
this limitation is met by the ’372 Patent Accused Products. M.Boyle Tr. 238:8-15;
C.Boyle Tr. 153:18-154:6; Gregor 136:3-11. Thus, Summary Judgment of Infringement
of Claim 14 of the ’372 patent is appropriate.
5.
the light bulb overlying the at least one radially projected
support leg of the support structure resulting in the annular light
bulb having a relatively close diameter that is radially inward of the
radial projection of said at least one radially projected support leg.
Glas-Weld incorporates by reference its argument in its Motion for Partial
Summary Judgment regarding this element. (Doc. No. 96 at 39-41).
// // //
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GLAS-WELD PRODUCT

GLAS-WELD PRODUCT

Michael Boyle and Defendants’ expert Don Gregor admit that this element is
present in the ’372 Patent Accused Products. M.Boyle Tr. 238:16-239:12; Gregor Tr.
136:12-138:5.
Christopher Boyle again drew a distinction between the upper housing and the
“adapter ring” portion of the housing, and further argued that the curing lamp was not
“configured to have the light bulb overlaying a radially projected support leg” because
the lamp can work with different types of legs using different adapter rings, or a lightbulb
with a relatively close diameter (to the support leg). C.Boyle Tr., at 154:7-156:3. Once
again, Defendants failed to produce any evidence or samples of alternative adapter
rings or support structures. Indeed, Christopher Boyle could not say whether one of
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these alleged alternative adapter rings was ever sold by Surface Dynamix. Id. at
158:18-160:1. The only adapter ring and support structures shown on Defendants’ web
page and the samples acquired by Glas-Weld – Resin Injector A and Curing Lamp A,
meet this limitation of claim 14 of the ’372 Patent.
As shown above, the light bulb of the ’372 Patent Accused Products has an
annular shape with a diameter that is slightly smaller than the diameter of the housing
(including the metal upper housing, and the clear plastic, “adapter ring” parts of the
housing. The legs extend into, but not beyond the cut-out portions of the “adapter ring”
part of the housing. Thus the diameter of the bulb and the diameter of the legs (i.e.
twice the radius of the legs) is relatively close. However, the diameter/radius of the bulb
is shorter than that of the support legs, and thus the bulb overlies and is radially inward
of the at least one radially projecting support leg.
// // //
// // //
// // //
// // //
// // //
// // //
// // //
// // //
// // //
// // //
// // //
// // //
// // //
// // //
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CONCLUSION

For the foregoing reasons, Plaintiff, Glas-Weld Systems, Inc. respectfully
requests that the Court grant its motion for partial summary judgment of patent
infringement by Defendants Michael P. Boyle and Christopher M. Boyle.
DATED: January 22, 2016
COSGRAVE VERGEER KESTER LLP

/s/ Paul A. C. Berg
Paul A. C. Berg, OSB No. 062738
Robert E. Barton, OSB No. 814637
Telephone: (503) 323-9000
Fax: (503) 323-9019
E-mail: pberg@cosgravelaw.com
rbarton@cosgravelaw.com
and
James A. Gale, FSB No. 371726
Gregory L. Hillyer, FSB No. 682489
Javier Sobrado, FSB No. 44992
Admitted Pro Hac Vice
Telephone: (305) 358-5001
Fax: (305) 358-3309
Email: JGale@feldmangale.com
GHillyer@feldmangale.com
JSobrado@feldmangale.com
Attorneys for Plaintiff
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Michael P. Boyle
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Defendant Pro Se
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Paul A. C. Berg
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