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THE CLERK: All rise.1

THE COURT: Please be seated.  Good morning.2

MR. NESTOR: Good morning, Your Honor.  Michael3

Nestor of Young, Conaway, Stargatt & Taylor appearing on4

behalf of Diamond Glass, Inc., and DT Subsidiary Corp., a5

wholly owned subsidiary of Diamond Glass.  Your Honor, we6

thank you for hearing us today on expedited consideration of7

the motions that we filed yesterday, yesterday morning.  Your8

Honor, in court with me today is Michael Richman of Foley &9

Lardner.  We filed a motion for his admission pro hac, and10

I’m prepared - unless the Court has already signed it, I’m11

prepared to move him orally.12

THE COURT: I’ll be happy to have Mr. Richman13

appear, thank you.14

MR. RICHMAN: Thank you, Your Honor.15

MR. NESTOR: Thank you, Your Honor.  Your Honor, Mr.16

Richman is going to give the Court a presentation, walk17

through the facts relevant to this case, the history, and18

kind of where we’re going with the case, and then we’ll delve19

into the first day motions.20

THE COURT: Very well.21

MR. NESTOR: Thank you, Your Honor.22

MR. RICHMAN: Good morning, Your Honor.  Michael23

Richman, Foley & Lardner, proposed counsel for the debtors. 24

I’d like to also introduce the rest of the debtors’ team to25
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Your Honor, if you will, my partner, Erika Morabito -1

THE COURT: Hello.2

MR. RICHMAN: I think you know the lawyers from3

Young, Conaway, Joe Barry, Don Bowman; from National City,4

our investment banker, Scott Victor and Robert Smith, and the5

president of the company, Mr. Bill Cogswell, and the chief6

financial officer, Rich Bunchalk, and our financial advisor,7

Mark Podgainy from Getzler Henrich.8

THE COURT: Good morning.9

MR. RICHMAN: Your Honor, Diamond Glass is one of10

the nation’s oldest and leading providers of automobile11

windshield replacement services.  It has 217 service centers,12

900 mobile installation units, 3 distribution facilities in13

42 states and employs approximately 1,600 people.  It is a14

just-in-time business whose competitiveness depends upon its15

ability to meet immediate demands for windshield replacement16

by either consumers or insurance companies on behalf of17

policyholders or for corporations under contracts for18

servicing fleets, rental car companies, and so forth.  The19

company filed its Chapter 11 petitions yesterday to solve two20

related and intractable problems.  Basically, it had balloon21

debt payments that were due on April 1 to its senior secured22

lender, Guggenheim, of approximately $45 million, and to23

noteholders under a 1998 issuance of unsecured notes, also24

for about $45 million.  So while the company has been25
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performing well financially and has been on a sound footing1

and expects to continue a long time to continue to do that,2

it did not have the resources to pay $90 million on April 1,3

and so, the Chapter 11 is being used primarily to expedite a4

process for either a restructuring or a sale.  Right now, the5

company believes that a sale is in its best interest in6

particular because it has a highly attractive stalking horse7

purchase offer setting the floor from its senior secured8

lender.  I want to explain a little bit more about that9

because while you might be sitting there thinking, oh, this10

is just another one of these secured lender buying the11

company on credit bid kinds of cases, it’s remarkably quite12

different, and it is designed and will be designed when the13

bid procedures are presented at the next hearing to insure 14

as open and competitive an auction as possible with all of15

the benefits to flow to the benefit of unsecured creditors as16

well as preserving the going-concern business and enterprise17

value and preserving the jobs and preserving the substance of18

this business that has been carried on for 85 years. 19

Guggenheim, which is the senior secured lender, has agreed to20

exchange a portion of its debt as a credit bid, but there is21

no breakup fee.  Guggenheim has agreed to leave behind, after22

the sale, $1 1/2 million for the wind down of the estate and23

for a floor distribution to unsecured creditors.  Guggenheim24

has agreed that any savings that the professionals can create25
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from the monies that have been budgeted for professional fees1

during the 90 days of the DIP will roll over and amplify the2

wind-down budget to provide additional monies that can be3

used to pay unsecured creditors.  They have agreed to a 60-4

day period for the auction.  When we come before Your Honor5

with the bid procedures, we’re going to be asking for an6

auction in early June.  Again, not the normal loan-to-own7

quickie sale, tie everything up and walk away with the8

company and leave people with nothing kind of a case.  It’s9

truly remarkable, but the most remarkable feature of this is10

that Guggenheim has agreed, and it will be included in the11

bid procedures, to provide financing for competitive bidders12

on commercially reasonable terms provided of course that the13

competitive bidders can meet normal market credit-worthy14

requirements.  This is truly remarkable and truly an unusual15

and open auction which is in the best interest of all of the16

parties.  Guggenheim’s support for the company needs to be17

mentioned in one other light.  We had an emergency yesterday. 18

We will be addressing this further in our DIP order and the19

motion.  Three suppliers threatened to stop shipment of20

critical glass supplies which would have interrupted business21

yesterday and not only would have interrupted business but22

could have caused a ripple effect as word spreads through23

internet and telephone that people are stopping shipments24

could have brought the company into a negative spiral even25
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before we could be here for relief today, and we needed1

Guggenheim’s consent to allow us to use cash collateral2

before we had an opportunity to come to Your Honor.  We will3

be asking Your Honor to approve that as part of the relief4

today, but Guggenheim did consent.  It was not a happy series5

of conversations with them for obvious reasons, but I point6

this out again, because they have acted above and beyond the7

call of duty in a way that secured creditors usually do not8

in a Chapter 11 environment, and they deserve praise for9

that.  The company’s capital structure is relatively simple,10

Your Honor.  Guggenheim holds the senior secured debt of11

approximately $45 million.  The unsecured debt is somewhere12

in the neighborhood of $55 to $57 million, 45 million of13

which is held by seven noteholders under notes that were14

issued in 1998 and were due on April 1st of this year.  If we15

are able to achieve the competitive bidding that this entire16

process is designed to achieve and which Guggenheim has done17

everything possible to make happen, then the waterfall will18

spill over, and it will benefit unsecured creditors who start19

at a floor with the million and a half, plus savings from20

professional fees, plus anything that we can get above and21

beyond in the competitive bidding process.  So there’s a real22

opportunity here with everybody working together toward this23

goal which can only benefit everybody to increase24

distributions at the end of the day.  So, with that25
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introduction, Your Honor, what I was going to do, I’m going1

to ask if we take one thing out of order.  I wanted to have2

Mr. Cogswell take the stand to provide a general factual3

background for all of the first days, but there’s one first4

day we’d like to take out of order, and I’m going to yield5

back to Mr. Nestor, which involves the payment of the6

employee wages.  We had a threat this morning from the bank7

that deals with all of the employee paychecks that if they8

didn’t get an order from the Court by one o’clock, they were9

going to freeze all the accounts.  So, we’d like to advance10

that first in the hopes that Your Honor will approve that11

first day which can then be uploaded and can be sent to the12

bank and then we can carry on with the rest of the hearings.13

THE COURT: All right.  Let’s do joint14

administration first though because otherwise the order won’t15

make any sense.  Were there any issues with the joint16

administration order?  Mr. Buchbinder?17

MR. BUCHBINDER: No, Your Honor.18

THE COURT: Anyone else?19

UNIDENTIFIED SPEAKER: No, Your Honor.20

THE COURT: All right.  It’s a routine order.  The21

Court will sign it as presented.  Mr. Nestor, can I sign the22

-23

MR. NESTOR: Your Honor, I have a clean copy that24

references the docket number, if it pleases the Court?25
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THE COURT: Yeah, you may approach.1

MR. NESTOR: May I approach?2

THE COURT: You may.  Thank you.  We’re skipping3

ahead to wages?4

MR. NESTOR: Yes, Your Honor, please.5

THE COURT: All right.  6

MR. NESTOR: Your Honor, may I approach with a7

blackline?8

THE COURT: Yup.9

MR. NESTOR: Thank you.  Your Honor, we filed this10

motion on the first day.  Again, it’s not an uncommon motion11

in a case like this with over 1,600 employees to maintain the12

status quo with respect to the employ - Can I help Your Honor13

with something?14

THE COURT: I can’t find it.  Utility, bank account,15

taxes - here we go.  I’ve got it, I’ve got it.  That was the16

one I looked at first, I’m sorry.  Go ahead, please.17

MR. NESTOR: Your Honor, as I said, this isn’t an18

item that typically garners a lot of objection.  We filed19

this motion yesterday and the goal, of course, is to preserve20

the status quo with respect to the wages, reimbursements,21

benefits to employees that were in process prior to the22

petition date.  We forwarded - and again, I want to thank the23

U.S. Trustee, Your Honor.  We’ve been in contact with Mr.24

Buchbinder since the middle of last week, and we’ve been able25
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- actually before we filed the case we were able to resolve a1

lot of his issues, so, while you’ll see blacklines of some of2

these orders, a lot of the filed order actually already3

incorporates many of his comments.  With respect to this,4

Your Honor, we would rely on the declaration of Mr. Cogswell,5

and there are a couple of nicks that I’ll point out with6

respect to the form of order that I handed up.  It’s a7

blackline.  In the second ordered paragraph on page 2, we’ve8

agreed to strike the Worker’s Comp payment that was9

contemplated there and insert that into the next ordered10

paragraph, at the request of the U.S. Trustee, and that was a11

good point raised by the U.S. Trustee.  Under the budget,12

which Your Honor will see in connection with the DIP13

financing, there’s only a million dollars in payments that14

comes due between - in the first three weeks of the case. 15

So, consistent with Rule 6003(b), and at Mr. Buchbinder’s16

suggestion we revised this to just cover those costs that17

come due in the first three weeks of the case.  And, Your18

Honor, you’ll see an additional proviso there that the19

remainder of the payment is subject to an objection deadline20

to be established by this Court.  21

THE COURT: Why does the objection deadline22

reference taxes and fees?23

MR. NESTOR: Your Honor, that should say - I’m sure24

that should say Worker’s Comp payments, but I’ll - Yeah,25
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that’s our mistake, Your Honor.  We’ll make that change, if1

it pleases the Court.  The next ordered paragraph addresses2

an issue that may have raised Your Honor’s attention.  Again,3

with 1,600 employees, numerous of the employees have American4

Express cards and they’re out in the field, so the American5

Express cards are really expenses of the company to cover6

their expenses while they’re working for the debtors.  So, at7

any given time, there are, you know, a significant amounts8

outstanding on account of American Express, so what we’ve9

done here is seek interim approval of those payments, only10

those amounts that arise in the first 20 days of the case,11

first three weeks of the case, Your Honor, and then subjected12

to the same objection deadline, final hearing date.  So,13

consistent with Rule 6003, we would only seek the amount that14

would avoid irreparable harm between now and then, come back15

to this Court in approximately three weeks for final16

approval.17

THE COURT: All right.  18

MR. NESTOR: And I think those are the only changes19

that we made to the order, Your Honor, other than adding your20

name.21

THE COURT: Anyone wish to be heard in connection22

with the wage order?  Mr. Buchbinder, good morning.23

MR. BUCHBINDER: Good morning, Your Honor.  Dave24

Buchbinder on behalf of the United States Trustee.  One of25
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issues that concerned our office in connection with not only1

this but with a number of the other first day motions, was2

the interface between the first day motions and new rule3

6003(b) and in limiting the payments to those payments that4

are becoming due within the first 20 days of the case.  We5

have found that to be perhaps a good way to approach the6

implementation of the rule on an interim basis, and that is7

the reason for the revising of the language to limit it to8

the payments that come due within the first 20 days of the9

case.  Anther observation I’d like to make, however, while we10

start to deal with each of these motions in a vacuum is to11

step back and take a look at the big picture and to add a12

little bit to what Mr. Richman said, and I’m going to be13

looking at this very sensitively through this hearing as I14

suspect everyone else in the courtroom will be, when I look15

at all the various first day motions, and I add up what the16

debtor is asking for permission to pay, the end result if all17

of the first day orders are granted and paid is that all of18

the trade debt and not secured non-bondholder debt will be19

substantially paid.  The sales process, which Mr. Richman20

just described, will pay the secured lender Guggenheim and21

allegedly leave behind a million and a half for the22

unsecureds.  But the bidding procedures motion discloses that23

that million and a half is to be put into two funds.  Six24

hundred and seventy thousand dollars is going to be put into25
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a segregated fund for a management incentive plan that has1

yet to be filed with the Court.  The balance of $830,000 is2

to cover all the professional fees subject to the carve-out,3

and if I understood the bidding procedures proposal that I4

read very quickly before the hearing this morning, the5

portion of those funds left for the unsecured creditors will6

be the parts of the million five that aren’t paid out in the7

management incentive program or the professional fee reserve. 8

So the end result of this case, of this big picture and all9

the first day papers is it looks as if the lender will be10

taken care of, the trade debt will be taken care of, and11

after the sales process is complete, the bondholders will be12

left with little or nothing and those trade debts, which are13

not paid as a first day order, will also be left with little14

or nothing, and I’d like us to be very sensitive, and I’d15

like to have the debtor showing as we go through these16

motions that we are not just here for the benefit of the17

secured creditor.  Thank you, Your Honor.18

THE COURT: Thank you, Mr. Buchbinder.  Mr. Dehney?19

MR. DEHNEY: Good morning, Your Honor.  Robert20

Dehney from Morris, Nichols, Arsht & Tunnell.  Your Honor,21

we’re here today on behalf of two of the noteholders, Newport22

and Plainfield, holding in excess of $30 million of the bond23

debt.  With respect to the wage motion, and I’m going to have24

comments as the debtors move forward to the critical trade25
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and the cash collateral debt.  On the wage motion, I guess1

there are a few things that we would like confirmed on the2

record.  I want confirmed that no one is getting paid more3

than the statutory cap for wages, salaries, commissions, and4

reimbursement.  I didn’t see that here, but it may be that I5

missed it.6

THE COURT: Well, it’s in the order.  The order7

provides, if I remember correctly, that the debtor shall not8

make any payments in excess of amounts permitted under9

507(a)(4) and (5).  So, page 4 of the redline.10

MR. DEHNEY: The second thing with respect to the11

credit card amounts that they’ve identified, they want the12

authority to pay, but there is no dollar amount, at least in13

the redline I have.  And as to both the credit card14

reimbursements and the wages, I would like the representation15

that these are obligations that were incurred in the ordinary16

course.  So for wages, salaries, commissions there weren’t17

any changes in the policies or programs leading up to the18

filing, and then with respect to these reimbursements, it is19

only for ordinary course, so that I don’t know what their T&E20

is and anything else, but -21

THE COURT: All right, I understand.  Mr. Nestor? 22

If you could take the last point first, maybe.23

MR. NESTOR: Ordinary course, Your Honor?24

THE COURT: Yes.25
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MR. NESTOR: Your Honor, I’m happy to consult with1

my client to expedite the record on this matter at least so2

we can get this order.  I just clarify for the record on that3

point.  I will let you know that with respect to American4

Express, it’s $475,000 on an interim basis, and we’ll5

interlineate into the order that we hand up to the Court.6

THE COURT: All right.7

MR. NESTOR: If the Court is otherwise inclined -8

THE COURT: What about Wright Express.  That’s the9

gas card; do we know?  That’s 475 aggregate, American Express10

and Wright gas?  11

MR. NESTOR: Sorry, one minute, Your Honor.12

THE COURT: That’s all right.13

MR. NESTOR: That would be zero, Your Honor, so 47514

-15

THE COURT: Oh, Wright Express is zero, all right. 16

And what about the expenses that have been incurred in the17

ordinary course of business, including the wages, there’s18

been no change to wage policy or salary policy?19

MR. NESTOR: Your Honor, I’m looking to my client. 20

Bill Cogswell is nodding his head, yes.  Those were incurred21

in the ordinary course of business not in accordance with any22

changed or modified policy prior to the petition date.23

THE COURT: All right, very well.  Mr. Dehney,24

anything further?25
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MR. DEHNEY: Your Honor, with respect to American1

Express, on the petition, that is the total amount that they2

are identified as being owed, and I guess the question I have3

for the company is, Are they assuming this?  Are they the4

credit card processor who rings through sales and by making5

this payment does that insure that they’re not going to6

settle or recoup and revenues are going to be continued to7

remit it.8

THE COURT: I don’t think I understand your9

question.  I don’t understand the point.10

MR. DEHNEY: Mr. Nestor’s given me the11

clarification, Your Honor.12

THE COURT: All right, thank you.  Any further13

comments?  Based on the clarification of the record and the14

revisions Mr. Nestor’s agreed to, I will approve the order to15

avoid irreparable harm to the debtors as revised.16

MR. NESTOR: Thank you, Your Honor.  It may make17

sense while Mr. Richman presents Mr. Cogswell in the18

background that we modify the order, have counsel sign off on19

it, and then hand it up for entry after that presentation -20

THE COURT: All right.21

MR. NESTOR:  - if it’s acceptable to the Court.22

THE COURT: That’s fine with me.23

MR. NESTOR: Thank you, Your Honor.24

THE COURT: Whenever you need to break to present25
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the order, let’s just break because you have a situation, and1

I’ll sign it, assuming it’s okay, and I’ll have Mr. Polowski 2

(phonetical) take it downstairs to be docketed.3

MR. NESTOR: Thank you, Your Honor.4

MR. RICHMAN: Your Honor, before I call Mr.5

Cogswell, I did want to just respond to Mr. Buchbinder.  I6

appreciate his comments, and those are concerns that I would7

expect the trustee to have.  I think that that is a miss-8

impression of what is taking place.  There is going to be a9

proposed incentive program, and I should have mentioned that10

in my presentation, but our expectation, at least in terms of11

the floor of what’s going to be left over, is that it will12

not take a great amount of professional fees to prepare a13

liquidating plan and disclosure statement.  It’s a very14

simple waterfall concept and so the bulk of the money met the15

incentive program, should Your Honor approve it - we’re not16

there yet, would be at least $500,000.  That’s our estimate17

of starting out.  I also think that while it is true that the18

proposal for the payment of the critical vendors here will19

satisfy a substantial amount of pre-petition obligations,20

what I would ask Your Honor to listen to and I would ask Mr.21

Buchbinder when Mr. Cogswell testifies is that this is a22

truly unique business in the sense of being just in time and23

being fragile, and if we’re to have something that can be24

sold, if we’re to have anything at all that can benefit25
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anybody in this case, we have to maintain the going-concern,1

not to mention 1,600 jobs and the importance of this company2

to the local economy and to its wide reach and to its3

customers and suppliers.  So, the question, you know, the4

ultimate question is, we can fight about, you know, whether5

critical vendors are getting paid pre-petition amounts or6

not, but if the end result of our litigating and contesting7

it is we can’t pay them and they shut the company off, we8

have nothing left to sell.  We don’t think that’s a9

responsible way to proceed.  So, I think - and I’ll call Mr.10

Cogswell to the stand for general background, but I think11

some of this will be coming out in the testimony that this is12

really - this business really is one that is a day-by-day13

existence dependent on these networks of relationships and14

they all talk to one another.  There are blogs.  There is15

telephone.  They’re all aware of what’s going on.  Right now,16

based on what we’ve seen in the press, everyone watching is17

pleased that the stability has been maintained.  The company18

is still standing strong, but if suppliers can’t get paid and19

they say, Fine, we’re not going to ship, and they’re not20

obligated to do so, the case may be over in a matter of days. 21

Mr. Cosgwell?22

THE COURT: Please stand, sir.23

THE CLERK: State your full name, spelling you last24

name.25
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THE WITNESS: William J. Cogswell, C-o-g-s-w-e-l-l.1

WILLIAM COGSWELL2

having been duly sworn testifies as follows:  3

DIRECT EXAMINATION4

BY MR. RICHMAN:5

Q.  Good morning, Mr. Cogswell.6

A.  Good morning.7

Q.  Can you tell the Court your current positions?8

A.  I am president - I’m a little too close.9

Q.  You can get yourself comfortable.10

A.  Yeah.  I’m the president and a member of the Board of11

Directors of Diamond Glass, Inc., and DT Subsidiary.12

Q.  When did you become president of Diamond Glass?13

A.  December of 2006.14

Q.  Prior to becoming president, how were you employed at15

Diamond Glass?16

A.  I was - I started at Diamond Glass in 2003, and - about17

August of 2003, and I worked as a senior vice president18

responsible for a number of parts of the business until about19

April of 2006, and at that point in time I left the company,20

went to work with my brother’s business, helping them in the21

fire protection business trying to grow their business, and22

then returned back to Diamond as its president in December of23

2006.24

Q.  Why did you leave the company in April 2006?25
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A.  Frankly, a series of events occurred relative to other1

personnel and management changes at the company that I2

fundamentally had some difficulty with.  Our president3

resigned, our then current CEO called me and let me know that4

he was tendering his resignation.  He was my direct boss at5

the time.  The current owner and then chairman of the6

company, Ken Levine, had brought in not too much earlier than7

that a new CFO that he in turn intended to make the new8

president and CEO of the company.  I had some fundamental9

differences with the strategy, with the style, and frankly,10

at that point, went to Kenney when he made it clear that he11

was going to make this person and another person CEO and12

president of the company, I went to him and said, you know,13

I’m not real sure that we ought to be working together on a14

go-forward basis.  Let’s just go ahead and be big boys and15

girls and just part ways.  So, I decided to leave the company16

at that point in time.17

Q.  And then approximately 8 months later you were asked18

back.  Could you explain the circumstances of that.19

A.  Yeah, about 8 months later, Ken called me after the20

separation in employment between - or the, I guess, put on21

leave of absence the people that had been put into those22

positions in the company, Ken called me and asked me if I23

would come visit with him and discuss coming back to the24

company to act as its president on a go-forward basis.  I25



Cogswell - Direct 21

came back.  I had several discussions, you know, obviously,1

the performance from the prior year had been significantly2

soured.  There were a number of things that needed to be3

changed, looked at, directions and so forth, and I did agree4

to come back at that point in time to take on the challenge,5

so to speak.  6

Q.  Could you summarize for us, please, your educational and7

employment background before Diamond Glass and focus in8

particular on experience in this industry?9

A.  Sure.  I’m a 1980 graduate of Boston College.  After10

school, I initially went into a medical supply industry with11

a company known as American Home Hospital Supply, a big12

distributor at the time of hospital supplies - disposable13

hospital supplies.  They were bought out by Baxter14

International.  I stayed with that combined company until15

about 1988 at which point I was recruited away to go work for16

the Marriott Corporation.  Spent two or three years with the17

Marriott Corporation in a position overseeing sales and18

operations in their services business, and after about three19

years of that, I was recruited again by a person that invited20

me to talk about an opportunity in the auto glass business,21

which I never frankly heard of before, and it was very22

exciting.  It was a small company in Chicago named Globe23

Glass Amera (phonetical), about $80 million in sales.  I was24

going from the multi-billion dollar organizations into25
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something obviously much smaller but with an opportunity to1

get involved with literally running the organization, and I2

accepted that challenge, moved to Chicago, and that’s how I3

got involved in the auto glass business, 1990.  At that point4

in time I was responsible for running our sales and5

operations for the western part of the U.S.  Over the course6

of the next several years, the business itself grew,7

obviously, and we merged with a company out of New Hampshire8

named Windshields America that was owned at the time by9

Bellron International who is currently the world’s largest10

provider of the services that we provide in the states.  Upon11

the merger, we changed the name of that organization from12

Globe Glass Amera to Vistar and from that point until such13

time that we were purchased in about 1995 by the Safe Lite14

organization, I was involved in working with our national15

supply customers negotiating agreements to handle claims on16

their behalf.  We in fact signed the first agreement, the17

first fundamental agreement in this industry with All State18

Insurance back in the early 90s as a result of that merger. 19

In 1995-ish or so, Safe Lite bought our organization.  I20

stayed with Safe Lite through the year 2003 prior to coming21

to Diamond.  I worked in a variety of roles.  I first22

transitioned having run all of the national sales and the23

sales organization at Vistar.  We went through a transition24

process with the Safe Lite merger, and I got involved in25
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transitioning that and soon thereafter started managing1

overseeing a bunch of the operation segments of the third-2

party administration business for Safe Lite and was also3

involved considerably with some systems oriented projects,4

some productivity oriented projects, a lot of new5

developments such at Safe Lite until such time I left there6

and ended up at Diamond.7

Q.  And returning now to your role as president of Diamond8

Glass, generally what have been your responsibilities since9

December 2006?10

A.  I have full P&O, total responsibility for the day-to-day11

operations of the company.12

Q.  Mr. Cogswell, can you give us a flavor of the history of13

the company from the time it was founded till today?14

A.  Sure.  1923 was the founding year of the company.  It was15

founded by the grandfather of our current majority16

stockholder, Ken Levine.  That operated for several years as17

a one-man shop.  They eventually turned to growing that18

business into several shops, and over the course of several19

years, primarily being a Northeast Pennsylvania and then20

expanding into New York and several other states, a northeast21

organization, I think, ended up in the late ‘80s into the22

‘90s with about 140 locations as a result of what occurred23

over the several-year growth of the business.  In 1999, the24

two cousins that were - that really owned at the time the25
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business, did a transaction with an investment banking firm1

and got other people and other professionals involved in the2

organization.  They in turn brought other professionals into3

the organization and from that point forward the organization4

grew from about 140 shops up to our current 217 today.5

Q.  And how many mobile installation units are there,6

approximately today?7

A.  Today we have 217 locations, about 900 what we’ll call8

mobile installation units, and we operate in about 42 states.9

Q.  So, let’s talk now about how the business actually works. 10

You heard me before make some references to the nature of the11

business, but I think it would be helpful if you could12

explain as president how this business operates day to day. I13

get a crack in my windshield driving in Ohio, what do I do?14

A.  We operate - we’re a little bit different, if you look at15

a Safe Lite and you’re looking at us.  We are a true retailer16

of services.  Safe Lite has some other services that they17

provide, but our business is primarily focused on providing,18

repairing, replacement services, period.  We do a few little19

TPA services, but not that much, third party administration,20

but fundamentally, we -21

Q.  Just, I want to make - TPA is third party -22

A.  Third party administration services.23

Q.  Just, I want to make sure that we all understand.24

A.  Sure, yeah.25
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Q.  Would you just explain what that means?1

A.  Yeah, very briefly, you’re operating on behalf of another2

party, and in our industry, many of the insurance companies3

have their programs managed, their glass claims program4

managed through other parties.  They don’t manage those on5

their own, and those are referred to, at least in our6

industry, as TPAs, third party administration.  So there are7

two primarily administrators in our industry that administer8

many of those programs on behalf of insurance companies, and9

we can talk a lot more about that at some point if somebody10

wants to, but, you know, fundamentally, our business is not11

that.  We are a retailer.  We rely upon relationships that we12

build primarily at the local level.  We have national13

relationships with the major insurance companies and many of14

the major customers that we serve at the local level, but15

fundamentally most of our sales are generated right at the16

local level.  Our business is, as someone had mentioned17

earlier, just in time and it really and truly is.  We have18

basically three segments that we serve not only from our19

business but from an industry perspective.  The insurance20

segment, from an industry perspective, makes up about 5021

percent of what we deem to be the market.  We deem the market22

to be somewhere between $3 billion and $3.5 billion of23

potential opportunity.  Of that 50 percent is insurance.  On24

the insurance side of the business, primarily, we provide25
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services to policyholders on behalf of claims submitted and1

paid by their insurance companies and typically, the way that2

process works, at least in our business is, an insured has a3

break in the windshield.  They notify their agent.  Their4

agent in turn, based upon relationships that he has5

established or she has established locally with providers,6

typically offers up the name of a provider to perform those7

services.  The insured will in turn make contact with that8

provider, and we’ll go through a process of confirming9

coverage and so forth in performing those services.10

Q.  If I could just interrupt -11

A.  Yes.12

Q.  - so when you refer to provider in that testimony, you13

mean a company like Diamond Glass?14

A.  That’s exactly right, yeah.15

Q.  So in that situation, the insurance company would refer16

their customer to you.17

A.  Exactly right.  Exactly right.  There are an estimated18

15- to 20,000 glass shops in the country, and so, you know,19

there are several regional people, a few national companies,20

but by and large, probably 75 percent of our industry is made21

up of independent shops that have one to three shops.  So,22

it’s a relatively fragmented industry, but in the local23

market, we build relationships with those agents, and based24

upon the building of those relationships and obviously the25
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providing of those services, which is important to the1

relationship-building process and a referral process from2

those agents, those agents have the discretion to determine3

who it is that they may want to refer their customers to, and4

obviously they’re concerned if services aren’t being provided5

in an appropriate fashion or appointments being missed, and6

typically in our business services occur within today or7

tomorrow, sometimes rollover into the next day, but we don’t8

project out or book out for several days in advance unless9

there’s a catastrophic event that’s occurred whereby10

everybody is booked out.  So if I can’t do the job for that11

insured or that policyholder today or tomorrow or maybe the12

next day, I’m going to lose that opportunity to do that job13

for that insurance company and that policyholder to one of14

the competitors.15

Q.  Right.  Let’s talk about that -16

THE COURT: Hang on, I’m sorry.  Mr. Cogswell, I17

know it’s difficult because you’re not used to it, but if you18

slide that away and just leave it alone, and it will be fine. 19

We’ll hear you, yeah.  I can hear you fine.20

THE WITNESS: Can you hear me okay here?21

MR. RICHMAN: Yeah, that’s good.22

THE WITNESS: Okay.23

BY MR. RICHMAN:24

Q.  Let’s focus on that aspect of it for a second.25
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A.  Sure.1

Q.  So, when an insurance company refers their policyholder,2

like someone like me who got a rock in their windshield -3

A.  Right.4

Q.  - and they get referred to Diamond, how does Diamond then5

do the repairs?  Actually does one of these installation6

units come to my house and replace my windshield?7

A.  Yes.  Everything, for the most part, that we do8

especially on the insurance side of our business is done9

mobile, but 85 percent or so of all the business services10

that we provide are done in a mobile basis.  We have very,11

very small percentages of business that come into our shop to12

have work done.13

Q.  And where does the mobile unit get the glass, get the14

windshield from?15

A.  Well, typically, either from our location that - the16

supply chain process is just in time as well, and from a17

service perspective, that glass is either delivered to them18

or put in their trucks from our local service centers which19

had been delivered essentially the night before or being20

delivered to them from one of our local suppliers that we21

have a relationship with in the local market, or they go pick22

it up at the local provider’s office.23

Q.  So, do the mobile installation units have their own24

inventory of windshields?25
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A.  No.  No, typically again, from a process perspective, if1

we get jobs called in today we are ordering glass typically2

through our distribution part of our business today for3

delivery tonight, and those pieces of glass are delivered,4

and this is in many of our locations.  It varies a little bit5

depending among geographic location, but generally speaking,6

we deliver that glass tonight and that glass gets then put on7

the truck the next morning, and they go out and do their8

jobs.  So, by 5 o’clock tonight, we know what the schedule is9

for everyone of those mobile installation units, except for10

those things that come up as an emergency the next day, but11

generally speaking we know their schedules, so we provide the12

glass, they put it in the truck in the morning, and go out13

and start doing their work.  14

Q.  How much backlog is built into the system?  In other15

words, if you stop receiving shipments of windshields to you,16

what happens to your ability to service these customers and17

when?18

A.  Yeah, we have good inventory control.  We have historical19

data.  We obviously can project to a certain extent how much20

glass to keep in our distribution facilities based on21

everyday kinds of occurrences.   However, we don’t keep a22

whole ton.  We don’t, you know, obviously, for obvious23

reasons, we don’t want to hold globs and globs of inventory. 24

So, you know, we turn that product pretty quickly.  It’s25
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really a difficult question to answer because if the same1

kind of vehicle that we have available inventory for comes2

through, we might be able to last several days or, you know,3

maybe even a little bit longer, but that isn’t the way,4

unfortunately, it occurs.  We don’t get the same vehicles5

called in for jobs everyday.  We get a BMW, we get a6

Volkswagen, we get a Ford, we get a this, we get a that.  So,7

you try to project in advance what you might need, but you8

don’t know what you need until you actually do the job.9

Q.  Now, how would you describe the competition in the10

industry?11

A.  This is a very service-oriented business, very service-12

oriented industry.  Most people generally provide good13

service in this industry.  There’s not a lot of14

differentiation from the ultimate customer standpoint in15

terms of the ability to provide services.  So, if we don’t16

step it up and meet our obligations, there are others out17

there that can step up and meet those and potentially take18

that business away from us, not only for that day, but for19

obviously quite a bit into the future.20

Q.  So, if a customer - a policyholder of an insurance21

company is referred to you, they have a cracked windshield,22

and your mobile installation unit doesn’t have the glass to23

repair it that day, would you expect the customer to wait24

until they can get the glass?25
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A.  Only if it’s back-ordered.  Only if it’s not available. 1

You know, you might have an opportunity to convince them to2

wait another day, but not much longer than that.  So, you3

know, you’re on a one or two-day window, and that’s typically4

about it.  You know, we have an obligation basically from a5

service perspective to go off and find that piece of glass.6

And the obligation - I didn’t talk about the other couple of7

pieces of the business, but some of the obligations and the8

other couple of pieces that we serve are even more intense9

from a contractual perspective, in terms of obligations to10

serve.11

Q.  Well, go ahead, I wanted to clarify the first piece so12

why don’t you explain the other components of business.13

A.  Yeah, absolutely, absolutely.  We have about 25 percent14

or so of the industry is made up of what I’ll call commercial15

and fleet business.  That’s where we serve customers like16

body shops, dealerships, auction houses, fleet businesses,17

rental car businesses, and the like, and in those cases,18

contractually, we have demands on us to serve them same day19

or next day.  So, for instance, with our rental car20

agreements, if we get job orders in before 11 o’clock in the21

morning, we have to provide services that afternoon.  If we22

get job orders in after 11 o’clock, the services are provided23

the next day.  We don’t, obviously, know in advance what24

those job orders are going to be.  So, you try to project the25
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kind of glass needs you may have, but it may not be until the1

day of that job order that you know what glass you need to2

fulfill those obligations later that afternoon or the next3

day.  So, again, back to the supply issue, it’s very, very4

critical that we have the glass available to us when we need5

it.  If we don’t fulfill those obligations, in many of those6

cases we have penalties that we incur.  In the auction world,7

if we miss doing an auction car that misses a sale, there’s a8

significant depreciation reduction and a significant loss to9

the buyer, so to speak, if it misses that sale and has to be10

sold at a next one, and sometimes, we’re responsible for11

picking up that tab.  Ultimately, if we don’t fulfill our12

obligations under those agreements, you know, we could lose13

several millions of dollars of customer contractual14

agreements that we have by not fulfilling the service15

obligations.16

Q.  All right, let’s distinguish for a minute, just so that I17

can be clear.  So, in the case of an insurance policy and an18

individual who’s a policyholder, there you would just lose19

the business if you couldn’t fill it, but you’d have no20

further liability or obligation; is that -21

A.  No contractual liability, although, if I don’t service22

State Farm’s policyholders the way that they’ve asked me to23

serve them and I’m contractually agreeing to serve, it could24

be a much bigger penalty, even a contractual penalty on the25
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other side, yes.1

Q.  Could they stop referring business to you?2

A.  In a second.3

Q.  If they felt you weren’t reliable.4

A.  If, you know, it doesn’t matter what business you’re in,5

you’re not going to refer somebody to somebody unless you6

have confidence that who you’re referring is going to provide7

the services that you would expect to be provided.8

Q.  And then in the case of these contracts who have to9

service fleets or did you mention rental car -10

A.  Yeah.11

Q.  - agencies as well?12

A.  As well, yeah.13

Q.  There, when they ask you to replace the windshield, are14

you testifying that you have an obligation to do so whether15

you have the glass or not?16

A.  We have an obligation to fulfill the contract.  The only17

out, so to speak, that we would have in those agreements is18

if the glass truly is not available due to things like back19

order from the manufacturing side, but it’s our obligation to20

find the glass, put it in, and in the rental car contract21

companies and some of those fleet companies I’m talking22

about, it’s even further specified in the agreements because23

some of those vehicles are owned by manufacturers on the type24

and specific kind of glass that we might have to use.  So I25
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don’t have the ability to, if I have the same part, so to1

speak, that’s manufactured by somebody other than those that2

I have to buy it from because I’m demanded to by General3

Motors, I can’t just simply use, you know, the part from the4

other company.  I’m obligated to find the part from the right5

company.6

Q.  Okay, so what is your understanding of how that contract7

works if you do not have the windshield to supply when they8

tell you that you’ve got to repair the windshield for their9

fleet?  What’s your understanding of how that contract works?10

A.  Well, everyone of them is a little bit different.  There11

are those that I have penalties that we pay, timeline12

penalties that we pay for not servicing within a timeline. 13

They all have default obligations which allow them, if I14

don’t provide the services, to cancel those contracts, and,15

you know, each of those in itself could be a million, two16

million, three million dollar customers.  And they add up,17

obviously, to several million dollars.18

Q.  And is it your understanding they could also declare the19

contracts terminated?20

A.  Absolutely, sure, absolutely.  If we don’t fulfill the21

services they have that obligation, we’ve breach the22

contract.23

Q.  Did you cover all the components of the business or did I24

cut you off?25
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A.  The last component is what we refer to as cash, which is1

simply direct to consumer, and that in our world is either2

the policyholder that has a high deductible, which is getting3

more and more frequent these days, where they pay for the4

windshield on their own.  The insurance company isn’t going5

to take on that responsibility because the price of the glass6

falls below what that deductible might be.  And the other7

piece of that pie is the direct to consumer.  I don’t have8

insurance.  I don’t want to report it to my insurance.  I’m9

just going to pay for this thing on my own, and that’s what10

we call the cash component or the retail component of our11

business, and in today’s world that represents about 2512

percent or so of the industry. 13

Q.  Could you recap for us, as to each of the three14

components of Diamond’s business what approximate percentage15

is attributable to each of those?16

A.  Yeah, sure.  We have approximately 30 percent insurance,17

43-ish of commercial, and the balance in cash.18

MR. RICHMAN: Your Honor, at this time what I’d like19

to do is, with your permission, approach the witness with his20

declaration to move the declaration into evidence, and then I21

would propose to take a break in Mr. Cogswell’s testimony so22

that we can go back to what I would call the routine first23

days, and then when we get up to critical vendor, be able to24

recall Mr. Cogswell for more specific testimony related25
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specifically to that.  We may have Mr. Cogswell testify on1

the DIP motion.  Right now I don’t think we need to, but I2

would do that.3

THE COURT: All right, well, let’s take care of the4

declaration first before we - I don’t know -5

MR. NESTOR: Your Honor, may I approach with a wage6

order?7

THE COURT: Yes.8

MR. NESTOR: Just for the record, Your Honor, we had9

discussed a possible second day hearing date with your10

courtroom deputy.  We’ll resolve that after the hearing, so I11

put in “a date to be determined by the Court”, and when we12

notice that hearing we’ll make sure the parties get notice13

with the order of the hearing.14

THE COURT: Okay.15

MR. NESTOR: Thank you, Your Honor.16

THE COURT: That’s fine.  Thank you.  Mr. Dehney,17

did you have an opportunity to review the order?  The wage18

order?19

MR. DEHNEY: I did, Your Honor.20

THE COURT: Okay.  I’ve signed the order, and we’ll21

get it docketed as soon as possible.22

MR. NESTOR: Thank you, Your Honor.23

THE COURT:  Is there any objection to the admission24

of the declaration into evidence?25
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MR. RICHMAN: Thank you, Your Honor, then I won’t1

run through that.  So -2

THE COURT: Then it’s admitted without objection.3

MR. RICHMAN: Thank you very much.4

THE COURT: Mr. Dehney, do you have an objection to5

holding cross-examination in abeyance or do you have6

questions for the witness now?  I took it, Mr. Richman, you7

wanted to -8

MR. RICHMAN: I thought it would be more efficient9

if cross-examination were reserved until we got to the10

specific motions.11

MR. DEHNEY: Your Honor, I’m fine if he wants to12

bifurcate it, but frankly, I have questions related to the13

background setup that he just elicited.  So -14

THE COURT: Yeah, let’s ask them now.15

MR. DEHNEY:  - I would like to ask that now and16

then we can break it.17

THE COURT: Yeah, let’s do it now.  We’re going to18

take just like a three-minute recess.  I need to let someone19

know that I’m not going to make an appointment.  So, during20

the break, sir, you may not discuss the substance of your21

testimony with your counsel.22

(Whereupon at 12:02 p.m., a recess was taken in the23

hearing in this matter.)24

(Whereupon at 12:06 p.m., the hearing in this25
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matter reconvened and the following proceedings were had:)1

THE CLERK: All rise.2

THE COURT: Please be seated.  You may be seated. 3

Mr. Dehney?4

MR. DEHNEY: Thank you, Your Honor.  I’m going to5

focus on the background, and I’m going to deal with critical6

trade and DIP later.  I understand from Mr. Richman, you’re7

going to put on additional testimony to support those?  Okay.8

CROSS-EXAMINATION9

BY MR. DEHNEY:10

Q.  Good afternoon.11

A.  Good afternoon. 12

Q.  In your first day declaration, at page 7, you identify13

that the debtors consist of a network of 217 service centers14

and approximately 900 mobile installation vehicles; do you15

recall that?16

A.  Yes, sir.17

Q.  Can you tell me, is your network - is that owned by the18

debtors or are they effectively contractual relationships19

like a franchise or a referral network?20

A.  The 217 are all company-owned operations.21

Q.  So those would be employees of the debtors; correct?22

A.  That’s correct.23

Q.  And those are the service centers for which you have24

leases; right?  That’s the actual brick and mortar location?25
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A.  That’s correct.1

Q.  Okay.  And at those locations, do you have any inventory?2

A.  A small portion, yes.3

Q.  Okay.  Now the 900 mobile installations, explain to me4

what that is.5

A.  Those are the vehicles that are driven by our6

technicians, referred to as technicians, the people that7

actually do the day-to-day installation of glass.  That’s how8

they get from our facility to service their accounts.9

Q.  And are they your employees?10

A.  Yes, they are.11

Q.  So, they’re not outsourced or through another contractual12

relationship; correct?13

A.  That’s correct.  They’re company owned.14

Q.  Okay.  And do they have a brick and mortar base from15

which they operate?16

A.  Generally speaking, most do.  We have a couple of17

locations where we utilize more what I’ll call true mobile18

operations where we may have a drop box in place where19

providers drop glass as necessary.  Generally speaking20

though, in today’s world, those people all originate from21

some brick and mortar location at the beginning of the day.22

Q.  And then you identify three distribution facilities. 23

What is contained in the three distribution facilities?24

A.  We have one in Columbus, Ohio; one in Atlanta; and one in25
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Kingston, Pennsylvania, and for the most part, it’s glass and1

glass supplies, glass being used to install in our vehicles; 2

urethanes which are needed to bond the windshield to the3

vehicle itself to create the structural necessity, integrity4

of the vehicle; moldings, other ancillary kinds of supplies5

that are used in the services that we provide each day.6

Q.  And you testified you’re responsible for the P&L on a7

daily basis; correct?8

A.  Yes.9

Q.  Okay.  At the three distribution facilities - Withdrawn.  10

Do you have any other distribution or warehouse facilities11

where you would store inventory or other product?12

A.  Not outside of the three distribution facilities or what13

inventory would be in our locations across the country.14

Q.  Okay.  Do you have an approximate number for what the15

inventory is that you have on hand on a cost basis?16

A.  I’d have to defer that.  Off the top of my head, I can’t17

tell you what it is.18

Q.  Okay.  Do you have a range?  That’s okay.  I would ask19

between now and when you come back on if you could check.20

A.  Okay, sure, yeah.21

Q.  Trying to understand exactly what you have today in terms22

of the business.  So, there’s inventory and the inventory is23

going to be what’s ever in the three distribution facilities.24

A.  That’s correct.25
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Q.  Plus some nominal amount that’s out in the field.1

A.  That’s correct.2

Q.  Okay.  And then, how are you paid?  Tell me about your3

cash and receivables, how does that work?4

A.  What, from a -5

Q.  Let’s start with - You identified different customers or6

different sources of revenue.  Let’s go through those sources7

of revenue and then describe for me how you actually receive8

the money.9

A.  Okay.  The insurance segment is paid from the insurance10

company either directly or through one of the third-party11

processing or third-party administration organizations like I12

talked about.  So, for instance, State Farm Insurance doesn’t13

pay us directly for the most part.  In some services they do,14

but for the most part those services are paid through a third15

party administrator.  That’s pretty typical on the insurance16

side of the business.  We do have some direct relationships17

with several insurance companies.  So, it’s either paid18

direct from the insurance company or through a TPA.  On the19

fleet side of our business, that’s primarily paid direct. 20

Some of that does also flow through third–party21

administration people as well.  And on the cash side of our22

business, it’s either direct cash or credit card23

transactions.24

Q.  Sitting here today, what is the total amount of your25
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receivables?1

A.  I don’t know that I can give you that off the top of my2

head.  I’ll have to do that at break.  Our outstanding3

receivables you’re talking about?4

Q.  Yes.5

A.  I’ll look at that at the break.  I don’t have that in6

front of me.7

MR. DEHNEY: I’m told the CFO is going to be8

testifying as well, Your Honor, so -9

THE COURT: All right.10

BY MR. DEHNEY:11

Q.  In your declaration, you indicated that the debtor sales12

are seasonal.  Can you tell me first what the annual sales13

are?14

A.  Last year we sold about $186 million.15

Q.  How were the sales seasonal, describe that for me?16

A.  The industry is seasonal, and therefore, our business is17

seasonal.  From the perspective of demand and what’s causing18

the potential rocks to hit and so forth and so on, we see19

from April-ish through September-ish of every given year as20

being the highest demand for our product and as you get past21

that point and then back through the winter months, demand22

slows.  Generally speaking, the thought process is that you23

don’t want to replace unless you really have to replace your24

windshield during those months where it could happen again,25
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and there’s a lot more people on the road during the1

summertime, so therefore, there’s a lot more potential2

opportunity for breaks to occur, and you can go back the 853

years that we’ve been in business and with every single4

person that’s in our industry, they recognize and go through5

the same sort of seasonality.6

Q.  So you’re saying that this company - you said “industry”7

but this company historically, are you saying that you8

experience a high period of revenue and a low period of9

revenue?10

A.  High period of revenue and profitability.  We make most11

of the money that we make is between the periods of time that12

I talked about and typically in the other periods, the slower13

periods of time we don’t make any money and that’s not any14

different from an industry perspective than I know what15

others do having been there, and our industry is very16

cyclical from that perspective.17

Q.  You mentioned profitable.  Are you profitable?  Do you18

operate at a profit?19

A.  We were EBITDA profitable this past year, yes.20

Q.  To what extent?21

A.  Nineteen - I’m sorry, 2007, we finished with an actual $222

million positive EBITDA.23

Q.  Now you said in your testimony that your sources of24

revenue come from insurance, and you have agreements with the25
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insurance providers under which you are their source for1

replacement; is that correct?2

A.  We have some agreements with insurance providers that -3

it varies by company.  I mean, literally, you almost have4

through all to differentiate, but we have some where we are5

represented as approved providers for them under a blanket6

agreement that we have with them, and if we didn’t have that7

agreement, we wouldn’t be authorized, so to speak, to do8

business.  We have some that are more direct relationships9

between us and them.  It’s a variety of them, yeah.10

Q.  And then you identified fleet contracts.11

A.  Right.12

Q.  That would be you’re going to do it for Enterprise or13

something like - and you have contracts in place for those;14

correct?15

A.  Enterprise isn’t an actual contract.16

Q.  I used that as an example.17

A.  Yeah, but, yes there are.  With Avis and Alamo and others18

we do have actual contracts in place, that’s correct.19

Q.  Did any of these parties terminate their contracts with20

you before you filed?21

A.  Not yet, no, sir.22

Q.  All right.  So, they remain in place today; correct?23

A.  Correct.24

Q.  Okay.  Have any of them withheld payment to you for25
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services you’ve rendered pre-petition?1

A.  I don’t know that I can answer that because that was just2

last night.  I haven’t been in the office today to know3

whether we received any payments.4

Q.  Okay.  You mentioned Mr. Levine.  He’s no longer involved5

in management of the company; is that correct?6

A.  That’s correct.7

Q.  You also talked about - we talked about inventory.  You8

have inventory in the distribution centers; right?9

A.  Yes.10

Q.  Where do you obtain your inventory?  From what sources do11

you obtain your inventory?12

A.  It’s many, many.  We have basically two buckets of13

inventory that - or product purchases, if you will, that we14

do.  One is what we refer to as truckload, meaning that15

product that we buy in bulk, major manufacturers.  Some of16

that comes overseas from foreign manufacturers.  Some of that17

comes from domestic manufacturers, and then we have what we18

call spot buys or short buys which is product that we would19

buy in the open market based on demand.20

Q.  So that would be if I came in with a very sort of21

atypical or an odd-type windshield you don’t have in22

inventory, you would go out and buy it, find it.23

A.  Either that or a product that we didn’t have available to24

perform those services this afternoon, that we couldn’t get25
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there in time.  We may have to go to a local distributor to1

get that, yes.2

Q.  You mentioned foreign vendors.  Is that the reason for3

the letters of credit facility?  What are the letters of4

credit?  What are they there for?5

A.  We don’t have any letters of credit placed with6

suppliers, to my knowledge.7

Q.  Okay, what are the letters of credit for then?8

A.  We have two with our vehicle leasing partners, and we9

have one with our insurance company.10

Q.  Does the company own any real property or is everything11

leased?12

A.  I think everything is leased.  To my knowledge we don’t13

own any real property that we operate.14

Q.  What about the headquarters or the distribution15

facilities?16

A.  Those are leased as well.17

Q.  It’s all leased.  What is the average transaction price? 18

In other words, how many transactions are you experiencing19

and is it a $200 sort of -20

A.  It’s - In our business, it’s about $213 per transaction21

on average.22

Q.  I was pretty close.23

A.  Yeah, you were, absolutely.24

Q.  Now you indicated that there’s very little traffic in the25
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stores themselves.  Does that mean you’re losing money1

carrying those locations?  You’re paying rent on those2

locations; right?3

A.  We pay - our rent bills on locations are relatively low. 4

From a dollars and cents standpoint, they probably run on5

average $2,000 a month, $2,500, something in that6

neighborhood.  No, I mean, we don’t lose money because we’re7

in a facility, you know.  An operation may not be performing8

all that well for a whole variety of other reasons, but9

typically if our operation is performing well, we can afford10

the rent.11

Q.  Have you done a four-wall analysis on each of the12

locations?13

A.  We do that on an ongoing basis.14

Q.  So you have performed that; correct?15

A.  It’s a continuous part of our business to look at16

locations, perform that analysis.  When I came back to the17

company, we had 240 locations.  We’re now down to 217 because18

of that process that you’re describing.  You go through it19

and you determine whether or not the locations are profitable20

or not.  You do the appropriate analysis.  If you can’t21

determine opportunities to make them profitable, then it may22

be that you have to consolidate or choose to move out of23

them.  We’ve done that in several locations over the last24

year.25
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Q.  The remaining locations that are operating today, are1

they all four-wall profitable today?2

A.  They wouldn’t be considered in the way it sounds like3

you’re describing it.  Four-wall profitable, no, not all of4

them.5

Q.  Okay.6

MR. DEHNEY: Your Honor, I’m done with the witness7

on the background, and I’ll deal with financing and other8

items later.9

THE COURT: Thank you.  Any other cross?  We10

preserve redirect for a later time.11

MR. RICHMAN: Thank you, Your Honor.12

THE COURT: All right.  Sir, you may step down. 13

You’re still under oath, and your testimony is open, so you14

may not discuss the substance of your testimony with counsel15

before you retake the stand.16

THE WITNESS: Okay.17

MR. BARRY: Good morning, Your Honor.18

THE COURT: Good morning.19

MR. BARRY: For the record, Joseph Barry of Young,20

Conaway, Stargatt & Taylor on behalf of the debtors.  Your21

Honor, I’ll be stepping through a couple of the more routine22

motions on behalf of the debtors as well as the debtors’ tax23

motion at which time I’ll turn the podium over to Mr. Nestor.24

THE COURT: All right.25
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MR. BARRY: Your Honor, the next item up on the1

agenda is the debtors’ motion to retain a claims agent.  The2

debtors do have thousands of creditors and as such Local3

Rules require that we retain a claims agent in the case.  The4

debtors have selected Garden City Group in light of their5

vast experience and competitive pricing.  Your Honor, with6

that, I would represent on the record, I think for the7

benefit of the United States Trustee and also the Court that8

Garden City has confirmed that the retainer that they’re9

holding will not be held as an evergreen retainer, and with10

that, Your Honor, we would respectfully request the approval11

of Garden City’s retention.12

THE COURT: Any comments, Mr. Buchbinder?13

MR. BUCHBINDER: No, Your Honor . . . (microphone14

not recording).15

THE COURT: This is one where I think your comments16

were incorporated before they filed, I expect.17

MR. BUCHBINDER: That’s correct, Your Honor.  It’s18

just up to the Court’s discretion on the . . .19

THE COURT: All right.  Do you have an order?20

MR. BARRY: I do, Your Honor, may I approach?21

THE COURT: Yes, you may, and I’ll sign it as22

submitted.  I can just sign the one - 23

MR. BARRY: Thank you, Your Honor.  There were no24

changes to the order.25
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THE COURT: All right.  Let me find it, hang on,1

sorry.2

MR. BARRY: Thank you, Your Honor.3

THE COURT: All right, I’ve signed it.  4

MR. BARRY: Thank you, Your Honor.  Next item on the5

agenda, Your Honor, is the interim utility order.  Your6

Honor, as Mr. Cogswell testified, the debtors operate 2177

locations in 42 states and as such it is critically important8

that their utility services not be shut off.  The debtors9

submit that the approval of the interim procedures will allow10

the debtors to effectively manage any utility deposit demands11

that come in the door pending a final hearing on the motion. 12

Your Honor, the procedures are styled after the procedures13

that were litigated and approved by Judge Walrath in the14

Buffet’s case.  One important feature that we’ve added into15

this utility procedures that may have not been seen in other16

utility procedures is that we’ve clarified in the order that17

nothing shifts the burden on the part of the utilities in18

connection with the determination motion for purposes of19

establishing adequate assurance and in the final order, Your20

Honor, we’ve baked in a mechanism that permits the utility to21

access the adequate assurance utility deposit account without22

going through too much trouble.  They simply need to file a23

notice on the docket on notice to the debtors, the United24

States Trustee, and the Committee at which point if the25
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debtors are continuing their post-petition default, the1

utilities will be allowed to claim the funds from the utility2

deposit account.3

THE COURT: All right.4

MR. BARRY: With that, Your Honor, there were no5

responses or issues by an other party, and we would6

respectfully request entry of the interim order.7

THE COURT: Anyone wish to be heard?8

MR. BUCHBINDER: Your Honor, for the record, Dave9

Buchbinder, very briefly.  The original draft of the motion10

that we received did not have a cap in it or an amount from11

the escrow account.  The order before the Court does and the12

amount, I believe, is 275,000.13

THE COURT: Yes, thank you.14

MR. BARRY: Your Honor, with that, I do have a clean15

version of the order, if I could approach?16

THE COURT: You may approach.17

MR. BARRY: Thank you.18

THE COURT: I thought it was an excellent utility19

order.  I’m happy to sign it.  I had no idea you had been20

litigating it in front of Judge Walrath?21

MR. BARRY: It’s funny, but it’s true, Your Honor. 22

It’s funny, but it’s true.23

THE COURT: No, that’s - Judge Walrath and I find24

more interesting things to talk about than our cases.  So, I25
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don’t always know what’s going on.  All right, I’ve signed1

the order.2

MR. BARRY: Good to know.  Thank you very much, Your3

Honor.  Your Honor, the next item on the agenda is the cash4

management motion.  Again, the debtors do have a centralized5

cash management system through which they process receipts6

from a number of sources.  The accounts are transferred7

through a call-up process to one of five accounts, then swept8

into a couple of accounts with M&T Bank and finally into a9

concentration account with M&T Bank.  The same is true on the10

reverse side, they maintain a number of disbursement accounts11

and they do maintain daily records of the movement of cash in12

and out of the cash management system.  It’s critical that13

the debtors continue to operate and use the cash management14

system in the ordinary course.  We are asking for an interim15

waiver of the 345 collateralization requirements for 60 days,16

and the United States Trustee has not objected to any aspect17

of this motion.  With that, Your Honor, we would respectfully18

request entry of the order.19

THE COURT: All right, does anyone wish to be heard? 20

All right, hearing none, I’ll approve it as submitted.21

MR. BARRY: May I approach, Your Honor.22

THE COURT: Yes.  Thank you.  23

MR. BARRY: Your Honor, the next item that I’ll be24

presenting is the motion to approve pre-petition - the25
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payment of certain pre–petition sale and use business license1

and other fees.  Your Honor, again, this is a routine motion,2

one that’s often granted in Chapter 11 cases. 3

Notwithstanding the fact that the debtors believe that what’s4

being asked to be paid today are typically trust fund taxes,5

the United States Trustee has asked that we modify the order6

such that we are requesting approval only to pay the taxes7

that come due in the first 20 days of the case, in light of8

Rule 6003(b).  Again, the debtors are unsure that 6003(b)9

applies since these are in fact in almost every instance10

trust fund taxes, and we’re not using property of the estate,11

but to resolve the United States Trustee’s concern, we have12

in fact modified the order to only seek interim approval for13

what comes due without penalty in the first 20 days, subject14

to the entry of a final order at a second hearing.15

THE COURT: All right.  Is there a cap in the16

revised order?17

MR. BARRY: We have put a cap in of $640,000, Your18

Honor.  If I may approach with a blackline and a clean19

version showing those changes?20

THE COURT: Yes.  Thank you.  Mr. Nestor, what do we21

put in as the objection deadline?  The 17th at 4?22

MR. NESTOR: The 17th, Your Honor.23

THE COURT: You’ll get a committee up and running by24

then, Mr. Buchbinder?25
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MR. BUCHBINDER: We have a formation meeting set for1

April 10th at 10 a.m., Your Honor.2
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Buchbinder’s fault with all the interim orders.1

THE COURT: I need a utility order.2

MR. BARRY: Your Honor, I can fill in the date and3

time.4

THE COURT: I can do that, I just need the order. 5

Thank you.  You know, they never let me handle documents when6

I was in private practice.  Never, and there’s a reason.7

MR. BARRY: Your Honor, I’ll cede the podium to Mr.8

Nestor for customer programs.9

THE COURT: All right.  Okay.10

MR. NESTOR: Thank you, Your Honor.  That takes us11

to item number 9 on the agenda, Your Honor, what we call the12

customer practices motion.  As, I’m sure Your Honor is aware13

having reviewed the motion and the declaration, the debtor14

has three primary programs.  One is to provide a discount15

with respect to customers who make timely payments, so they16

receive a discount in either a price reduction or a voucher17

going forward.  The second is a warranty program which just18

warranties the glass and the product that’s sold to the19

consumer.  The debtor maintains a reserve of approximately20

$220,000 on its balance sheet to satisfy those claims.  And21

the third program is damage repair.  So, to the extent22

there’s some sort of damage that’s incurred as a result of23

the work, the debtor repairs that and all this is done in the24

ordinary course of business, Your Honor.  The U.S. Trustee25
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has had an opportunity to review this motion, and I don’t1

believe had any comments because I’m not holding a blackline,2

and I spoke to Mr. Dehney beforehand and he said so long as3

we operate in the ordinary course of business, I believe in4

honoring these claims to the consumers, that he would have no5

objection as well.6

THE COURT: All right.  Does anyone wish to be7

heard?  Hearing none, I’ll sign it as -8

MR. NESTOR: May I approach, Your Honor?9

THE COURT: Yes, I’ll sign it as submitted.  I had10

no questions.  Thank you.  11

MR. NESTOR: That takes care of item number 9.  Item12

number 10 is really what we’ve referred to as a comfort13

order, and it’s occurred more frequently in Chapter 11 cases14

particularly with a debtor that receives the extent of15

product that this debtor does in the ordinary course of16

business.  What we’re seeking here is approval from this17

Court just confirming that deliveries that are made18

post–petition will be accorded administrative expense status. 19

Again, the U.S. Trustee has reviewed this motion, and I’m not20

holding a blackline, so I assume that no comments or21

questions arose from the U.S. Trustee’s Office, but I see Mr.22

Dehney rising, so I’ll cede the podium to him.23

MR. DEHNEY: One minute, Your Honor.24

THE COURT: Yeah.25
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MR. NESTOR: I think we resolved that issue, Your1

Honor.  May I approach with the form or order, unless the2

Court has questions?3

THE COURT: The customer obligations?  No, I don’t4

have any -5

MR. NESTOR: No, this is the administrative expense6

priority -7

THE COURT: I’m sorry, administrative expense.  I’m8

trying to check on the status of your wage order, I9

apologize.  No, I did not have any questions.10

MR. NESTOR: May I approach?11

THE COURT: Yes.  Thank you.  I think that leaves12

critical trade and the DIP; is that correct?13

MR. NESTOR: Correct, Your Honor.14

THE COURT: All right.15

MR. NESTOR: Actually, Your Honor, item number 9 is16

being adjourned.  It’s the reclamation motion.17

THE COURT: Right.18

MR. NESTOR: The U.S. Trustee raised the issue. 19

What happened essentially, we have - not a reclamation20

motion, we had sought authorization to pay those claims as21

they arise in the ordinary course of business.  We talked to22

the U.S. Trustee and the client and ultimately, these23

payments don’t come due until after the next hearing.  So, in24

accordance with Rule 6003(b) we’ve adjourned this motion to a25



Cogswell - Direct 58

second date hearing, and we’ll notice it up and be back1

before the Court on the 24th.2

THE COURT: Very well.3

MR. NESTOR: The next two, Your Honor, critical4

vendors, item number 12, and the DIP, number 13.  What we5

would like to do, and I think makes sense is, put Mr.6

Cogswell back on the stand to address some of the open issues7

that remain relative to the critical vendor program, and then8

put evidence on from other witnesses relative to the critical9

vendor program and the DIP because the testimony overlaps.10

THE COURT: All right.11

MR. NESTOR: And then go back and argue critical12

vendor and DIP.13

THE COURT: Very well.14

MR. NESTOR: Based upon that evidence.  Thank you,15

Your Honor.  I call Mr. Cogswell.  You’re still under oath,16

Mr. Cogswell.17

FURTHER DIRECT EXAMINATION18

BY MR. NESTOR:19

Q.  What we’re presenting now for the Court is what was20

referred to as the critical vendor motion and authority to21

seek this Court’s approval of the programs set forth in that22

motion.  Can you explain to the Court, and you’ve done some23

of this in your background explanation, so I apologize if24

there’s some repetition.  Can you explain to the Court the25
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goods that are provided by the critical vendors contemplated1

under this motion?2

A.  Yes, as I talked earlier about, our business is very much3

what we refer to as “just in time”, meaning most of our4

customers and our business needs to be done either same day5

or next day and not too much further out from a scheduling6

perspective and in not doing so, we tend to lose those jobs7

to competition because, again, unless we have a catastrophic8

event or something that’s occurred to put everybody into a9

situation of being booked out over a week’s period of time or10

being, you know, having a demand at such a point that we11

can’t do that work, somebody will get that work done.  So, if12

we can’t do the work in a day or two days, then we lose13

critical business at that point in time, and the bigger14

picture, if you will, the more important piece of this is not15

only do we lose jobs today and tomorrow, but if we can’t16

service those customers in the time frames that either17

contractually we’re obligated to do or should be doing on18

behalf of the service requirements that we have in place with19

the insurance companies, they begin to percolate very20

dramatically and quickly up the chain, and it could have21

dramatic impact on the organization from a long-term sales22

perspective, customer retention perspective.23

THE COURT: I’m sorry to interrupt, but Mr. Nestor,24

the wage order has been docketed.25
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MR. NESTOR: Thanks.  Thank you, Your Honor.1

BY MR. NESTOR:2

Q.  So, and again, I apologize if I’m asking you to repeat,3

but can you elaborate a little more on the serve-you-now or4

what we refer to as the just-in-time concept and how that5

plays with the debtors’ buisness?6

A.  Yeah, absolutely.  In terms of the critical vendor motion7

and the rationale for selecting the people that we selected,8

the business is, and it’s a little bit difficult not being9

involved and obviously to understand this, but we have about10

15 providers that we have put on the list, and they serve11

very critical needs for us, and unfortunately, it’s not all-12

encompassing.  There is not one that is a sole provider in13

all locations, but some are our only provider in certain14

locations.  Some only manufacture certain kinds of glass. 15

So, for instance, as I talked earlier, if we do vehicles that16

are owned by General Motors, we can only buy product from17

certain manufacturers.  We don’t have the luxury of filling18

in a part that we may have bought from somebody that isn’t19

one of those manufacturers.  Because of the service need,20

because of the need in terms that we don’t know what’s going21

to come up that day, you have people that either are sole22

providers, you have people that can only provide certain23

product, and we have pricing structures and supply chain24

programs in place with a variety of these folks so that any25
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disruption in that causes a tremendous disruption in our1

business, not only from the perspective of serving the2

customers again today and tomorrow, but the trickle down3

effect or the percolation effect, if you will, from a4

customer perspective. 5

Q.  Okay.  And this applies to all 217 service centers?6

A.  Yes.7

Q.  And all 900, give or take, mobile installation units?8

A.  Yes.9

Q.  So, we’re really not talking about a mere supply of10

glass; is that accurate?11

A.  No, and we’ve got basically three components of primarily12

glass on the list.  We’ve got urethanes, which are used -13

it’s a - they call it generically glue, but it’s a urethane14

literally that’s used to bond the glass to the vehicle in15

order to keep it - adhere to the vehicle, otherwise you risk16

- and we have certain federal regulations and rules that we17

have to hit in terms of - or exceed in terms of the bonding18

of that material, and then, what generically is referred to19

as moldings, the pretty black things you see around the20

glass, so to speak, on the vehicle.   So each of those, in21

our mind, from a supply chain perspective is very critical. 22

Some because we can’t get the product, as I said.  Some23

because we have pricing arrangements in place whereby if we24

were to try to pursue or procure that product someplace else,25
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it could dramatically impact the cost of the goods sold. 1

There’s a $50, $60, $70 swing sometimes between product2

purchases between manufacturer A and manufacturer B, and it3

could have a dramatic impact not only from a lost customer4

perspective but from a costing perspective if we were forced5

into trying to buy product from a variety of different6

sources than we have in place today.  And then, thirdly, from7

the urethane perspective, it would take literally months to8

put in place a new program with an alternative supplier.  Our9

technicians need to be trained and certified on the use of10

those products.  There are certain applications that are11

associated with those products.  So the product that we use,12

for instance, has a certain application, a tool, if you will,13

to use to apply that product.  There’s heater units that you14

use to heat that product.  The alternative products don’t use15

heater units and have different applications, and the16

methodology in which you apply that urethane and/or the17

primer that goes along with that is different depending upon18

which urethane you use.  So, for us to simply stop using, so19

to speak, the urethanes that we use today because of a20

disruption in supply would, number one, not allow us to do21

jobs because you can’t do the jobs without urethane, and22

number two, would take many months to replicate with an23

alternative.24

Q.  And, in your judgment, what would be the condition - what25
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effect would that have on the company for that several-month1

period?2

A.  You know, once it starts to percolate, dramatic,3

dramatic.  You know, our business, again from earlier4

testimony, is based on relationships and in some cases5

contracts.  If I can’t service those customers and I lose6

those contracts, that’s a single hit in and of itself.  If I7

can’t service the customers in the appropriate time frames,8

then that becomes something that percolates not only through9

our organization but throughout the industry, and10

unfortunately, when you’re dealing with organizations like11

State Farm and All State and many of the customer12

organizations with the insurance organizations that we serve13

across the country, they care about customer service.  They14

care about making sure their policyholders are taken care of15

properly, and if we’re not fulfilling those service16

obligations and we can’t perform the services under the17

agreements that we have with them, it could be multiple-18

million dollar risk to our business.19

Q.  Would that not also negatively impact your other vendors,20

your employees?21

A.  It would impact the entire organization.  If we lost22

millions and millions of dollars of sales and obviously23

millions of dollars in profitability, we wouldn’t need our24

employees.  I mean, therefore, we would be - I think we would25
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be in a different environment than we are today.1

Q.  Since the case was filed yesterday morning, approximately2

7 a.m., have any suppliers refused to ship?3

A.  We had three major suppliers yesterday that refused to4

ship us.  5

Q.  And what was the resolve?6

A.  Well, we worked very closely with the attorneys, between7

our attorneys and the attorneys representing Guggenheim and8

put in place some patches which were referred to earlier by9

Mr. Richman that allowed us the opportunity to put some cash10

forward to those folks for a couple of days to get us an11

opportunity to make sure that we had supply.  It was getting12

- We spent a considerable amount of yesterday’s day,13

unfortunately, trying to reconcile and get that addressed,14

you know, where we would have been much better off spending15

time listening to our employees about the fact that we had16

just filed for bankruptcy, but we put some emergency stop-gap17

measures in place with most of them.  We still don’t have it18

with one of them, which is our major supplier, and it’s,19

unfortunately, causing a great amount of disrupt in our20

business right now.  Our people are concerned because where21

they go to buy the product, they can’t buy it, and so, you22

know, all the things that we told them that would be okay, so23

to speak, pending the Court’s approval, are now not okay, and24

it causes considerable uneasiness not only within the25



Cogswell - Direct 65

organization but our industry, as I referred to earlier, is1

very fragmented.  Seventy-five percent of it is little moms2

and pops and individual locations, and those folk buy,3

typically, from these providers at the local level, and when4

the local providers of glass start communicating to our5

competition that we have been directed not to sell to these6

people anymore and not to provide product to Diamond anymore,7

it goes through the industry as quickly as the internet can8

pass messages, and unfortunately, that’s what’s occurred over9

the last 24 hours, and unless we get something put in place10

to address that, it’s going to have terrific harm on us.11

Q.  How many suppliers does the debtor have at this point,12

generally, approximately?13

A.  I can’t give you an exact number, but the people that we14

buy product from to support our services is hundreds and15

hundreds, you know, maybe a thousand.  You know, we’ve got 1516

critical vendors that we put on the list, but we buy product17

and services or product and other parts associated with the18

services that we provide from hundreds of different people.19

Q.  So, explain to the Court how you went from, you know,20

hundreds to a thousand to 15, the process that you employed?21

A.  Well, you know, as I mentioned, there are uniquenesses in22

our business, depending upon the customers that we serve, and23

we do have some alternatives to get product from this24

particular vendor or from that particular vendor, but when25
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you start to whittle it down to those that are most critical1

to our needs, we really tried to focus in on two or three2

different things: (a) do we have any alternatives in a3

particular market to buy glass that we can’t supply on our4

own?  If not, then obviously they’re critical.  From a cost5

perspective, there’s a tremendous difference in cost between6

what we consider to be truckload purchases, which I referred7

to earlier in terms of the glass that we buy in bulk and do8

it at a much more significantly lower price than that which9

we have to buy on the spot, or short-buy, and if we get into10

a situation where we’re having to do a lot more of the sort-11

buy because we don’t have the bulk glass essentially12

available to us through distribution from our own sources,13

there’s a significant cost difference.  Literally, you know,14

on average probably $40/$50, but it could be in the hundred15

of dollars.  So, we’re now in a situation where, you know,16

when you’re trying to manage margins based on a $200 average17

revenue per unit kind of a job, if you’ve got to start paying18

$50 or $60 more per unit for glass, you know, you do the math19

and you’re not going to be profitable all that very long, and20

the other critical thing to us in terms of the evaluation of21

the critical vendor, so to speak, and in the motion is that22

our intent, assuming that we get Court approval to do this,23

is to go back to those people that we’ve identified as24

critical.  Number one, we’re going to talk to them about25
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putting in place the same terms and conditions that we had1

prior to the filing, which allows us to not have to worry2

about trying to put these emergency cash advances and such up3

front.  We have the luxury of paying in the ordinary course,4

and the second thing is we want them to keep our pricing the5

same so that, you know, we can’t afford to be getting into a6

situation right now where we’re having to pay a lot more for7

glass.  And in consideration for that, assuming we get the8

Court’s approval to do this, we will begin talking with each9

of those parties to discuss an opportunity to provide them10

some percentage or some portion of the pool that’s been11

established.  Certainly, we’re not going to go into this12

thing saying that we’re going to give you a hundred percent13

or, you know, a hundred percent on the dollar, so to speak,14

or ten cents, you know, a hundred cents on the dollar.  We’re15

going to start at a point where we believe we have to start. 16

Now, obviously, negotiation sort of takes over from that17

point, but it’s very important to us to - and we’ll obviously18

start with those that we think are most critical of the19

critical, if you will, but, you know, the intent is not to20

use up the entire pool.  The intent is to try to utilize the21

pool to allow us the opportunity and leverage to keep the22

same terms and conditions, keep the product supply coming,23

keep the costing where it has been, and keep our customers24

happy, and keep our business going and growing and being25
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healthy during this process, which is what it’s all about.1

Q.  Do you have an expectation as to whether these critical2

vendors will ship if you say, don’t have such a program, but3

you pay cash in advance instead?4

A.  I don’t know.  I mean, the only thing I can tell you is5

that some have said, we won’t at this point.  I don’t know6

what they’ll say tomorrow or the next day.  I also don’t know7

whether or not we’ll get the extension of the existing price8

levels that we have, and our business is a relatively thin9

margin business, so to speak, and if we end up having to pay10

$40 or $50 or $60 on average more for a part, then, you know,11

again, we might as well have a different discussion, because12

that will decimate the organization.  13

Q.  Now, are any of the relationships with the critical14

vendors governed by a contract?15

A.  We have one relationship that is contractual in nature. 16

There’s a couple of agreements that are associated with one17

another.  It’s a combination supply and/or customer-related18

agreement.  It’s not an agreement that is bound by specific19

costs, if you will.  There’s an agreement essentially that20

says, We will attempt to buy so much business from you or so21

much glass from you, and in return, you know, they’ve got to22

give us good pricing or we don’t have to meet that commitment23

of buying the product, but there is no price-specific24

portions of the agreement, so thereby, if they wanted to, you25
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know, they could simply just raise prices up, and it’s also1

tied to another agreement that we have that supports some2

customer programs whereby if we don’t comply with what we’ve3

suggested that we would do in this agreement, they have4

termination rights in the agreement.  They could terminate5

that agreement and by virtue or that agreement terminating,6

it terminates another agreement which is customer oriented7

and could literally overnight take $3-, $4-, $5 million of8

business away from our company.9

Q.  So, it’s not just, you know, the contract is not governed10

quantity and price, it’s really a relationship and by binding11

them by the pre-petition terms you’re locking in at a certain12

pricing margin; is that accurate?13

A.  That’s the intent of the motion that we put forth to the14

Court, yes.15

MR. NESTOR: Your Honor, that’s all I have for Mr.16

Cogswell.17

THE COURT: All right.18

MR. NESTOR: I - Yes, that’s all I have, Your Honor.19

THE COURT: All right.  Cross?20

MR. DEHNEY: Both the U.S. Trustee and I have cross. 21

How would you -22

THE COURT: You guys could arm-wrestle for it.  I23

don’t care.  You intimated him, Mr. Buchbinder.24

MR. BUCHBINDER: Your Honor, Dave Buchbinder for the25
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record.  I will note for the record that our office has been1

provided with a list pursuant to Exception 107(c)(3), but2

counsel advises me that the Court has not been tendered a3

list.4

THE COURT: All right.5

MR. BUCHBINDER: I will ask my questions6

accordingly.7

THE COURT: Okay.8

 FURTHER CROSS-EXAMINATION9

BY MR. BUCHBINDER:10

Q.  Mr. Cogswell, did you participate in the preparation of a11

list of critical vendors?12

A.  Yes.13

Q.  You don’t have them in front of you; do you?14

A.  I do not.15

Q.  Do you recall the approximate total amount on the list of16

15?17

A.  Total dollar amount on the list?18

Q.  Yes, sir.19

A.  I think - Well, we modified the petition this morning, I20

know from a numbers perspective to be in concert with what we21

need over the course of the next three weeks, I think the22

total, if I recall, was $8 million.  That’s been modified to23

request 5.2, if I recall.24

Q.  Okay.  The - I’ll proceed.  In preparing the amounts on25
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the list, did you analyze what amounts needed to be paid to1

each creditor within the first 20 days of the case?2

A.  We just did that recently.  In accordance with, I think,3

some of the dialogue that took place earlier, we’ve modified4

the motion to include those payments that we feel like we5

need to make between now and the 24th of the month, and that’s6

the 5.2 million, I believe.7

Q.  Do you have different payment terms with each of the8

vendors you’ve identified as critical?9

A.  Yes.10

Q.  Do some of them send you a monthly invoice?11

A.  You know, I can’t testify to the specific timelines on12

every one of their invoices in terms of how they come in. 13

Some of them are weekly, some of them are daily, some of them14

may be monthly.15

Q.  That’s what I’m trying to establish, is how the different16

- how the different vendors bill you.  So if you have a menu17

of different billing practices and want to describe them for18

us, that’s exactly what I’m inquiring about.19

A.  Yeah, I would have to defer to Mr. Bunchalk to tell you20

how we get billed by each specifically, but it’s varied.21

Q.  Do you intend to walk out the door of the Court this22

afternoon and start cutting checks to vendors today or23

tomorrow?24

A.  Assuming the order is approved, we will begin discussions25
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with those suppliers on the critical vendor list to negotiate1

terms consistent with what we’ve identified in the motion.2

Q.  Is that a yes or a no to my question, sir?3

A.  If we have the DIP budget funded today to pay regular4

ordinary course of business bills, then we’ll use money to do5

that, but the critical vendor motion is intended to allow us6

to go back to have discussions with those people that are7

included on that motion and not pay until we have agreements8

in place to do so.9

Q.  So you do not intend to walk out the door of the Court10

today and write checks to any of the critical vendors?11

A.  Not on pre-petition claims, that’s correct.12

Q.  Okay.  What if a proposed critical vendor doesn’t agree13

to the terms of your proposed letter?  Do you plan on paying14

them or do you plan on not paying them?15

A.  The intent of our motion right now is to approach each -16

we’re not sending - We don’t propose to send them a letter17

arbitrarily.  We’re going to get on the phone and have18

discussions with them and try to negotiate as well and as19

possible as we can terms associated with the payment of some20

of those claims ordered by the Court.21

MR. RICHMAN: I just want a moment with Mr.22

Buchbinder.  23

BY MR. BUCHBINDER:24

Q.  So, Mr. Cogswell, if a proposed critical vendor does not25
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agree to the terms of your letter but insists on payment, do1

you have any idea of what you’ll do?2

A.  They would be - my assumption at this point in time, is3

that we would hope to be able to put cash terms in place with4

them if the byproduct that we need from them - absolutely5

need from them with cash up front, unfortunately, that6

doesn’t guarantee us price.  It doesn’t guarantee us credit7

associated with them on a go-forward basis.8

Q.  Let’s assume for a moment that you have a proposed9

critical vendor who’s owed $970,000 and unequivocally advises10

you that unless they get a check for that amount in full,11

they won’t do business with you; would you write the check?12

MR. RICHMAN: Your Honor, I have to object at this13

point, and I tried to restrain myself.  The danger with this14

line of questioning and asking Mr. Cogswell hypotheticals15

about what they’ll do is anybody that we have to negotiate16

who reads this record is going to take away our leverage.  I17

mean, the whole point of the program is to be able to18

negotiate the best deal we can and hopefully not pay out what19

the Court’s authorizing.  If we continue to go down20

hypothetical roads, Mr. Cogswell is being asked to reveal his21

entire negotiating strategy.  It defeats the whole purpose of22

what we’re trying to do.  I don’t really understand why23

anybody would want to do that, but I just - I think it’s an24

inappropriate line of questioning.25
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THE COURT: Mr. Buchbinder, resonse?1

MR. BUCHBINDER: Well, Your Honor, I would submit2

that the purpose of a critical vendor motion is to seek an3

order to pay those creditors who are truly critical -4

THE COURT: Why should I allow a fact witness who’s5

not being proffered as an expert answer hypothetical6

questions?7

MR. BUCHBINDER: Under the facts that are before the8

Court, I don’t have any other way to ask the question.9

THE COURT: I don’t think it’s proper, and I’m going10

to sustain the objection.11

MR. BUCHBINDER: I have no further questions, Your12

Honor.13

THE COURT: Thank you.  Mr. Dehney?14

MR. DEHNEY: First I’d like to ask counsel, are they15

proffering another witness in support of this motion or is16

this the only witness?17

MR. RICHMAN: There will be another witness, Your18

Honor.19

MR. DEHNEY: Okay.20

FURTHER CROSS-EXAMINATION21

BY MR. DEHNEY:22

Q.  You testified there are three types of materials that you23

want the ability to pay vendors to supply you: glass,24

urethane, and moldings; is that correct.25
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A.  That’s correct.1

Q.  So the 15 vendors for which you’re seeking authority to2

pay pre-petition claims deal with those three items; right?3

A.  Yeah, there could be - the payments deal with those three4

items, yes.  They supply other products besides those, but5

the payments are primarily glass, urethane, and moldings.6

Q.  How many vendors provide you with glass?7

A.  Hundred or thousands, I don’t know, off the top of my8

head I can’t tell you how many places we bought glass, but9

there’s hundred and hundreds of places where we buy glass.10

Q.  Okay.  Is there anyone who is a sole-source supplier on11

your list for glass?12

A.  Let me go back and discuss, if I can, what I said a13

little bit earlier about our business -14

Q.  I’m sorry.  If I look at the 15 vendors, is there anyone15

of them for glass who is a sole-source supplier for that16

particular windshield?17

A.  On a particular windshield, very likely so.18

Q.  But you don’t know sitting here today?19

A.  I can’t definitively tell you, but I would assume so,20

yes.21

Q.  Okay.  Urethane -22

A.  Uh-huh.23

Q.  I think you said, as to urethane there’s only one vendor24

who supplies you with the specific urethane that’s used25
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throughout the network chain; is that correct?1

A.  Throughout our organization, that’s correct.2

Q.  Okay.  And that vendor - what are the terms under which3

that vendor has provided you with urethane in the ordinary4

course of business?  Is it on 30-day terms?  45-day terms?5

A.  I don’t know the answer to that question.6

Q.  Okay.  Do you know do you have a contract with that7

vendor, that sole-source vendor whom you said if you didn’t8

have, you would have to change the whole operation, do you9

have a contract in place with that vendor for them to10

continue supplying you with that urethane?11

A.  We have an agreement in place with that vendor at this12

point in time, yes.13

Q.  And it has not been terminated before you filed; correct?14

A.  It has not been terminated prior to filing, that’s15

correct.16

Q.  Okay.  Then there’s moldings.  How many of the 15 vendors17

supply you with moldings.18

A.  We buy moldings from a variety of sources.  I can’t tell 19

you how many people on that list actually sell us moldings. 20

There’s one primary supplier on that list, if I recall, and21

several others that supply moldings as well as other parts.22

Q.  Okay.  Has the Court been given a copy of the list?23

MR. NESTOR: No.24

MR. DEHNEY:  Can I ask that the Court have a copy25



Cogswell - Cross 77

of the list showing the total amounts and who they are?1

MR. NESTOR: Your Honor, I guess initially I’m not2

sure it’s relevant because the Court doesn’t know the3

identities of the parties, so I’m not sure it would be4

helpful.  We were going for additional evidence, we were5

going to call Rich Bunchalk, the CFO, and provide the Court6

with the numbers relative to what’s being sought today,7

what’s going to be sought in total under the program, what8

would be sought under our reclamation claim-type program, and9

the like.  So, we would ask that we not provide a copy of the10

list unless the Court finds it relevant and is interested in11

seeing it.12

THE COURT: Mr. Dehney?13

MR. DEHNEY: Your Honor is being asked to approve14

the payment of pre-petition claims to a list of people for a15

dollar amount that has moved around.  I haven’t asked for the16

list myself, although I think I’m probably entitled to it,17

but I thought the Court should have it as we work through the18

numbers and specifically what they’re seeking because I do19

want to understand from this witness’s testimony and the next20

witness, I’ve heard this witness has no knowledge of whether21

there’s a single source so that there is no other source22

available on glass.  There may be only one instance on23

molding, and on urethane there’s the one vendor from whom24

they obtain it, and there’s a contract.  So the next line of25
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inquiry is going to be, how much are they proposing to pay1

out, what is the pre-petition amount owing to them, not2

getting to the hypothetical question by Mr. Buchbinder, but3

specifically what they’re asking for approval for so, I4

thought Your Honor needed the list.  I would ask for the list5

myself, Your Honor.  They’re asking to approve a payment of6

pre-petition amount, and I would note in their motion, okay,7

they identify that they have come up with an estimated pre-8

petition claim, that they have done an accounting for9

setoffs, other credits, and discounts and any other defense. 10

So it’s not like they don’t have the list or they haven’t11

spent the time, and I’m going to have some questions about12

what analysis they’ve done on defenses, et cetera, because13

when they ask for the relief they say, And if there’s a14

problem, we’ll somehow recapture it.  So, if Your Honor15

doesn’t want the list, that’s fine.  I can continue.16

THE COURT: Mr. Nestor.17

MR. NESTOR: Your Honor, I think, at the end of the18

day, Mr. Dehney’s asking for the numbers, what they are, what19

the aggregate cap is, what the interim cap is, and we’re20

prepared to do that with the CFO.  I don’t believe Mr.21

Cogswell is as educated on that issue as Mr. Bunchalk, so we22

would ask to skip that issue, which I think is a very limited23

issue, and address it in the context of Mr. Bunchalk’s24

direct.25
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THE COURT: Well, I’m going to allow the debtors to1

present their case the way the debtors want to present their2

case, and if it turns out that they’re doing it in a manner3

that makes it difficult or impossible for them to meet their4

burden, that’s really their issue not yours or mine, frankly. 5

So, I don’t view it as critical at this time, and I’m not6

going to make the debtors present their case in any specific7

manner, and I don’t know if you’ve signed a confidentiality8

agreement or not -9

MR. DEHNEY: No.10

THE COURT: Well, I’m not going to make him give it11

to you.12

BY MR. DEHNEY:13

Q.  Have you personally identified each vendor and how much14

that vendor is owed as of the petition date?15

A.  Did I personally?  I’ve seen information related to that.16

Q.  Okay, but you did not personally go through the invoices17

to validate the dollar amount that you would be proposing to18

have authority to pay today; correct?19

A.  I did not add up each individual invoice on my own, no. 20

That was done by our advisors and my CFO.21

Q.  Okay.  And in terms of the 15 critical vendors, you’re22

not the person with the most knowledge to identify for us and23

the Court whether anyone of them is a sole source supplier? 24

That’s correct?  Other than the urethane vendor.25
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A.  I wouldn’t say that’s correct.  I guess I’d go back to my1

earlier testimony, and I can explain the concept of sole2

source.  There very well may be one of them that is our only3

provider in a given area that we serve.  So, for instance, if4

we’ve got a location in Shreveport, Louisiana, and we only5

have one of those providers that provides us product in that6

location, in that particular location, they could very well7

be sole source.  So, if we don’t have the ability to get them8

glass, then we have a real problem concerning our customers.9

There are also products that we have to buy from specific10

manufacturers.  We can’t buy those products per contract with11

certain of the people that we serve from other people.  So in12

that regard, they may be considered to be sole source.  So,13

you know, from a definitional perspective, you can’t simply14

say is anyone of them sole source.  There’s no one of them15

that’s sole source to us for all the products that we buy or16

all the locations that we have, but they do fill those gaps17

and those needs in various places in those definitions to a18

certain extent in many of the locations that we service19

across the country.20

Q.  The pre-petition amounts that you’re asking for authority21

to pay, do they represent amounts that were incurred in the22

ordinary course because they provided you with terms such as23

30- or 45-day terms?24

A.  Yes.25
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Q.  They are.1

A.  There are pre-petition claims where we purchase glass2

under agreements we had or relationships we had in place that3

were based on terms, that’s correct.4

Q.  And they continued providing you with credit terms up to5

the filing date?6

A.  That’s correct.7

Q.  And if the Court enters the order - Withdrawn.  The8

vendors who called you yesterday and said they wouldn’t ship,9

are they among the 15 critical vendors on your list?10

A.  I guess if I answer that question, I’m starting to11

disclose information that we said we didn’t want to disclose.12

Q.  I don’t know who they are.  I’m just asking -13

A.  No, I know that, I understand that, but if somebody’s14

reading - if somebody has access to this and -15

MR. RICHMAN: Yeah, if I could just interrupt.  I16

think the problem is that if they read the record -17

THE COURT: Look, Mr. Richman, there’s only so much18

I can do for you.  I mean, one of the reasons you say you19

need the motion is because three or whatever people have said20

they’re not going to ship.  They know who they are.  They’re21

either going to ship or they’re not going to ship, and you22

either care or you don’t, and you know, whether they know -23

they’re going to know when you call them up and offer to pay24

- they’re going to know two hours from now if I approve the25
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order that they’re on the list because you’re going to call1

them and say, Look, you know, I can take care of your claim2

if you give me terms.  So -3

MR. RICHMAN: I appreciate what Your Honor is4

saying.  The irony here, and it is an irony, especially5

considering where these questions are coming from and what6

we’re trying to do, is that the whole of this motion is not7

to pay these payments but to at least have the ability to8

save us from an emergency of the type that happened9

yesterday, but the hope is to try to negotiate something that10

will avoid those payments.  So, I’m trying very hard to avoid 11

having us in the interest of the adversarial process, which I12

respect, defeat the whole purpose of the program.  That’s all13

I’m concerned about.14

THE COURT: Well, that’s always the tension in any15

critical trade vendor motion and the issue, frankly, becomes16

one of sophistication of your vendor, and knowing to ask the17

right questions and push the right buttons to get on the list18

and get paid.  So - but the problem, the more assertive basic19

issue is, it’s part of your case in chief.  So, it becomes a20

little difficult to not allow it to be explored on cross-21

examination.22

MR. RICHMAN: I agree with that, Your Honor, and I23

think inquiry into what happened yesterday is probably24

something that we need to go forward with.  I just hope we25
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can avoid disclosing the entirety of the list because I think1

then it kind of moots the whole program, it defeats the whole2

purpose.3

THE COURT: Well, I -4

MR. RICHMAN: Or at least . . . (microphone not5

recording) more likely that more would have to paid out,6

which isn’t in anybody’s interest.  So - 7

THE COURT: Well, I’m sensitive to the debtors’8

difficulties and issues and I’ll, to the extent possible,9

limit Mr. Dehney’s questions to as narrowly and circumspect10

as possible.11

MR. DEHNEY: Thank you, Your Honor.12

THE COURT: But he has to have an opportunity to13

probe the witness.14

BY MR. DEHNEY:15

Q.  Let me ask this: The parties you dealt with yesterday,16

have they since shipped you product?17

A.  Two of the three have shipped us product when we put cash18

in place.  The third has not yet.19

Q.  So you prepaid for the delivery; is that correct?20

A.  In two cases out of three, we’ve given them some cash to21

prepay for purchases, yes.22

Q.  Okay.  And was it a deposit towards the ultimate invoice23

or - I’m just trying to get a sense -24

A.  It was money to be used to be drawn down on, so to speak,25
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as we buy product for as long as it will last, the next few1

days.2

Q.  Okay.  And I guess those parties who accepted that3

arrangement, were they on your list?4

A.  Yes.5

Q.  Do you have a budget that shows the amount of product you6

would need from these people over the next - from now until7

next Friday, the 10th?8

A.  I don’t personally with me have that sort of information.9

Q.  Okay.  Is it contemplated by you that you would be paying10

them pre-petition amounts in exchange for equal amounts of11

term so that it’s effectively revolving?12

MR. RICHMAN: Objection, Your Honor.  Again, if the13

program is outlined in the motion -14

THE COURT: Yeah, what’s the point of this line of15

questioning, Mr. Dehney?16

MR. DEHNEY: Your Honor, it really goes to whether17

the money - whether there’s a benefit to the debtors’ estate18

in making the payment on the pre-petition claim or not.  Mr.19

Buchbinder was trying to get to the same point which is, if20

there’s a guy in Louisiana who’s the only one with a21

windshield, and the windshield is a $200 transaction, and22

he’s the only one who has that windshield, but there is built23

up in the ordinary course $900,000, then we wouldn’t think24

that’s good business judgment entering into the deal.  So,25
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the other way to do it, and the reason I asked the question1

about the temporal period is that the Committee is going to2

be formed next week, the Court could authorize them to3

negotiate the agreements and then have the Committee bless4

the outflow of money because they said they’re going to5

negotiate it, and it’s unlikely money is going to out the6

door before next week.  That’s why I’m trying to focus on the7

10 days and what their budget is and what they intend to do.8

MR. RICHMAN: Your Honor, the second part didn’t9

respond to the Court’s question of what the line of inquiry10

was intended to establish, and I’m not going to negotiate11

with Mr. Dehney in front of the Judge.  The first point is,12

the questioning again, as Mr. Buchbinder did, delves into the13

hypothetical, and I don’t believe this witness should be14

responding to hypothetical questions abut what negotiating15

strategy the company may or may not be pursuing on any of16

this.  The motion sets forth very clearly what the program17

is, what it’s designed to do, what the company’s procedures18

will be, and that should be sufficient, and I respect Your19

Honor’s statement before that we have our burden, and we20

believe we can meet our burden under that motion as described21

without having the witness display to the public what the22

company’s negotiating strategy is going to be.23

MR. DEHNEY: Response?24

THE COURT: Sure.25
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MR. DEHNEY: They asked Your Honor to approve that1

in the debtors’ sole and absolute discretion without2

consultation of anyone, so I’m not asking for hypotheticals. 3

I’m probing how he’s going to exercise his sole and absolute4

discretion in paying pre-petition claims.5

THE COURT: I think you’ve made a sufficient inquiry6

on that and frankly I’m not going to get involved in the7

minutia, and I don’t think it would be prudent, frankly, for8

the health of the debtors’ business to allow you to do it on9

the public record.  So I’ll sustain the objection.10

MR. DEHNEY: I’m done with this witness, Your Honor.11

THE COURT: Thank you.  Redirect?  Or do you want to12

save it for the - Well, we should probably do redirect on -13

If you have redirect related to the critical trade motion.14

REDIRECT EXAMINATION15

BY MR. NESTOR:16

Q.  You advised on cross that two of the vendors who accepted17

cash in advance were contemplated by this program; is that18

accurate?19

A.  That’s correct.20

Q.  Okay.  Did they do that with the understanding that they21

were included within this program?22

A.  They were told that we were coming before the Court to23

discuss a program conceptually but that was essentially what24

and only information that we gave.25
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Q.  So is it your understanding that the cash in advance1

procedure that we employed yesterday was just an interim2

measure pending this Court’s consideration of the critical3

vendor motion?4

A.  That’s the response that we received from each of the two5

that allow us to put the cash in place, yes.6

Q.  Thank you.7

MR. NESTOR: Your Honor, we have no further8

questions for this witness.9

THE COURT: At all?10

MR. NESTOR: At all, not in connection with the DIP.11

THE COURT: All right, thank you.  You may step12

down, sir.13

THE WITNESS: Thank you.14

MR. NESTOR: Thank you, Your Honor.  We’d like to15

call Richard Bunchalk, the CFO.16

THE COURT: Do you want to take a lunch break or how17

do you want to proceed?  Do you want to push through?  What’s18

your proposal.19

MR. NESTOR: I think we should - if the Court20

permits, we’d like to push through.21

THE COURT: All right.  Tell you what though, I’ll22

take five minutes.  We can only push so far.  Five-minute23

recess.24

MR. NESTOR: Thank you, Your Honor.25
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(Whereupon at 1:20 p.m., a recess was taken in the1

hearing in this matter.)2

(Whereupon at 1:32 p.m., the hearing in this matter3

reconvened and the following proceedings were had:)4

THE CLERK: All rise.5

THE COURT: Please be seated.  Call your next6

witness.7

MR. NESTOR: Thank you, Your Honor.  Michael Nestor,8

again, Young, Conaway for the debtors.  Mr. Bunchalk.9

RICHARD BUNCHALK10

having been duly sworn testifies as follows:  11

MR. NESTOR: Thank you, Your Honor.  Just to clarify12

again, Your Honor.  Mr. Bunchalk is going to answer a handful13

of questions relative to the critical vendor motion, and then14

Ms. Morabito will take over with respect to the DIP.  May I?15

THE COURT: Any objection, Mr. Dehney.16

MR. DEHNEY: No, that’s fine.17

THE COURT: All right.18

MR. NESTOR: May I approach, Your Honor, with -19

THE COURT: Sure.20

MR. NESTOR: Thank you.  Your Honor, I probably21

should have had this marked.  This is an interim DIP budget22

for the next four weeks, and I think we admitted the23

declaration - I’m not sure if it actually was marked as24

Exhibit Debtors’ 1, so this should be Debtors’ 2.25
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THE COURT: Do you have a hard copy of the1

declaration you can hand up to the Court for my records?  My2

copy’s in my notebook.  The appellate court gets mad if I3

don’t have copies of the exhibit.4

MR. NESTOR: May I approach, Your Honor?5

THE COURT: Yes, of course.  Thank you.  All right.6

DIRECT EXAMINATION7

BY MR. NESTOR:8

Q.  All right.  Mr. Bunchalk, can you explain to the Court9

what the document is that I just handed you?10

A.  The document is an interim DIP budget for the period11

April 4th through April 25th, 2008.12

Q.  And underneath Operating Disbursements, you’ll see the13

word “product”.  Can you explain to the Court what that14

means?15

A.  Product is disbursements that we would make to our16

vendors who supply us with glass and moldings and also with17

urethane.18

Q.  And these are payments that were incurred prior to the19

petition date?20

A.  Yes.21

Q.  And the amounts that are set forth over the next four22

weeks are amounts that you contemplate that will be paid in23

accordance with the terms with each of the vendors?24

A.  That’s correct.25
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Q.  And what’s the total amount for that four-week period?1

A.  Five point two million, 5,195,000.2

Q.  So that represents the amount that the company intends to3

pay in accordance - on an interim basis with respect to the4

critical vendor program?5

A.  That’s what we would anticipate having available to us6

under the critical vendor program.7

Q.  Okay.  Thank you for that clarification, it was8

important.  After that is paid, how much in the aggregate9

would be left and contemplated to be paid, the authority10

would be given on account of critical vendor claims?11

A.  Critical vendors in total equal $8.4 million.  There12

would be $5.5 million between 21 days and 45 days and less13

than 20 days would be $2.9 million.14

Q.  Okay, and we would seek Court approval of the remaining15

payments at a final hearing on April 24th?16

A.  Yes.17

Q.  Thank you.18

MR. NESTOR: Your Honor, Ms. Morabito is in court. 19

She’s a partner with Foley & Lardner, and I think she’s been20

admitted in this case.  Did Your Honor have an opportunity to21

look at the pro hac?22

THE COURT: I never look at those.  Someone else23

looks at those.24

MR. NESTOR: I would move her admission today. 25
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She’s a member in good standing in the Bar of the1

Commonwealth of Virginia as well as other jurisdictions and -2

THE COURT: I’m happy to have her here, she’s3

admitted.4

MS. MORABITO: Thank you.  Good afternoon, Your5

Honor.  Erika Morabito from Foley & Lardner on behalf of6

Diamond Glass.  Your Honor, if it’s okay with you, I’ll7

proceed with questioning Mr. Bunchalk with respect to the DIP8

motion, and for purposes of cross-examination, so it’s a9

little bit more clear, Mr. Bunchalk will be primarily10

testifying with respect to the amounts sought in the interim11

DIP and then we will call the debtors’ investment banker, Mr.12

Scott Victor from National City, and he will testify13

primarily with respect to the marketing efforts done by the14

debtor and how they ultimately decided on Guggenheim as the15

DIP lender.16

THE COURT: Very well.17

DIRECT EXAMINATION18

BY MS. MORABITO:19

Q.  Mr. Bunchalk, by whom are you currently employed?20

A.  Diamond Glass.21

Q.  And what is your positions with Diamond Glass?22

A.  I’m a chief financial officer and I’m also a senior vice23

president responsible for distribution and purchasing.24

Q.  And when were you appointed as the chief financial25
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officer?1

A.  July 9th, 2007.2

Q.  And how long have you been serving as a senior vice3

president?4

A.  Since 2006.5

Q.  Okay.  How long have you been employed in total with6

Diamond Glass?7

A.  Since 1994.8

Q.  And during that 14-year period, what other roles did you9

have with Diamond Glass?10

A.  Mostly in the financial arena.  I’ve worked closely with11

general ledger, I’m a certified public accountant, mostly12

with financial related.13

Q.  And when were you certified as a public accountant?14

A.  1993.15

Q.  And you currently keep that certification current?16

A.  Yes.17

Q.  As chief financial officer of the debtor, what are your18

responsibilities?19

A. The day-to-day financial management of the company.20

Q.  And do you oversee the debtors’ financial and operational21

affairs?22

A.  Yes.23

Q.  Have you been involved in the debtors’ restructuring24

process?25
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A.  Yes, I have.1

Q.  And can you briefly describe to the Court what your role2

has been.3

A.  It has been to review and work alongside our financial4

advisors and our investment banker to determine the best5

course of action for the company.6

Q.  And who are the financial advisors that you’ve worked7

with?8

A.  Getzler and Henrich.9

Q.  And who are the investment bankers that you’ve worked10

with?11

A.  National City.12

Q.  Are the debtors subject to pre-petition secured liens?13

A.  Yes.14

Q.  And can you describe what those are?15

A.  They’re the assets of the company, collateral that we16

would have as a company that are held by Guggenheim.17

Q.  And who is the secured lien holder?18

A.  Guggenheim.19

Q.  Do the debtors currently have access to unencumbered20

cash?21

A.  No.22

Q.  And why is that?23

A.  Everything is secured by Guggenheim.24

Q.  In your opinion, do the debtors have an immediate need25
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for liquidity to carry them through to the final DIP hearing?1

A.  Yes.2

Q.  And were you involved in the determination as to what3

amount should be requested in terms of an interim approval?4

A.  Yes.5

Q.  And who did you work with to determine those amounts?6

A.  Financial advisors.7

Q.  And I’m going to direct your attention to what has been8

marked as Debtors’ Exhibit 2, and just to be clear for the9

Court, these numbers are in thousands, so, three zeros should10

essentially be added to each of the numbers.  Mr. Bunchalk,11

were you involved in preparing this document?12

A.  Yes.13

Q.  And who did you work with?14

A.  Mark Podgainy from Getzler Henrich.15

Q.  Okay.  And what I want to do is walk the Court through16

the numbers on the total on the right so that the Court can17

understand why it is that you’re seeking 3.1 million as18

interim DIP financing to carry us through to the 24th.19

A.  Okay.20

Q.  Let’s first start with the operating dibursements.21

A.  Yes.22

Q.  With respect to product, what’s the total amount?23

A. $5,195,000.24

Q.  And you previously testified that that amount has to do25
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with vendors; is that correct?1

A.  That’s correct.2

Q.  Okay.  What about with respect to credit cards?3

A. $950,000.4

Q.  Okay.  And payroll?5

A. $5,896,000.6

Q.  401?7

A. $140,000.8

THE COURT: I’m sorry, are you just going to have9

him read the numbers?10

MS. MORABITO: Yes.11

THE COURT: Well, I can read the numbers.  You can12

explain what the line items mean, the exhibit’s in evidence.13

MS. MORABITO: Okay.14

THE COURT: Well, it isn’t in evidence, it’s been15

marked for identification, but -16

MS. MORABITO: Correct, and at the end, Your Honor -17

we might as well do it now.  Can we move this in as Debtors’18

Exhibit 2?19

THE COURT: Any objection to the admission of20

Debtors’ Exhibit 2?  Hearing none, it’s admitted without21

objection.22

BY MS. MORABITO:23

Q.  Mr. Bunchalk, when you total up the columns on the right24

with respect to your operating disbursements, you come to -25
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I’m sorry, 18,352,000, yet you’re seeking 3,100,000 in terms1

of the interim debt.  Why is that?2

A.  Because we will burn more cash than we will bring in3

during that time frame.4

Q.  Okay.  And so your cash receipts would be 14 million 636?5

A.  That’s correct.6

Q.  Okay.  And what is the total amount that you have7

requested from the lender, from the DIP lender, Guggenheim,8

in order to carry you through to a potential sale in June?9

A. $7 million.10

Q.  Is the proposed DIP facility important to the debtors’11

restructuring efforts?12

A.  Yes.13

Q.  How so?14

A.  It would be detrimental to the business if we did not get15

this money to continue to supply product and to make payroll,16

et cetera, and consequently could harm the value, the overall17

value of the business on a go-forward basis.18

Q.  Did you evaluate alternatives to the proposed DIP19

financing that was offered by Guggenheim?20

A.  Yes.21

Q.  And to what extent did you do that?22

A.  It was primarily through our investment banker, National23

City, and they recommended - they went out to the general24

public and asked for additional offers to determine the DIP.25
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Q.  And why did you decide on Guggenheim?1

A.  Guggenheim’s rates were favorable.  It was a favorable2

position.  We have a great working relationship with3

Guggenheim, and it was the recommendation of National City.4

Q.  Okay.5

A.  And, quite frankly, there was no other vendor, no other6

banker willing to come through.7

Q.  Mr. Bunchalk, why was the attachment that we just8

presented to the Court, the document that we just presented9

to the Court not attached to your DIP motion that was filed10

yesterday?11

A.  We - actually, Mark Podgainy and myself worked on the12

document just prior to coming to the hearing this morning,13

and just minutes before, and the reason for that was, we14

scrubbed down the data as best we can to minimize the amount15

that we would need in the interim period.16

Q.  And is 3.1 million, in your opinion, the minimum amount17

that the company would need to carry them over to a final DIP18

hearing?19

A.  Yes.20

Q.  Okay.  Let’s just go back to the operating disbursements21

for a second.22

A.  Yes.23

Q.  What I’m going to ask you to do is go through each of the24

line items, but explain to the Court why it is necessary for25
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you to pay those amounts now and why you need the funds1

available.2

A.  Okay.  Product, based on the necessity for the product as3

described earlier in testimony, we need to continue to get4

product to our stores, our retail outlets on a regular basis5

at the pricing levels that they’re currently at so that we6

can maintain the margins that we currently have in place to7

create the profitability necessary to hit the marks for 2008.8

Q.  And what could be the outcome if you fail to make those9

payments?10

A.  If the shipments of the product and the sourcing of11

product is not available to our stores, we could either incur12

increased pricing.  We could have jobs lost, and we can also13

have potentially a defection of our own employees who see14

this on a day-to-day basis, and feel as though there’s a15

problem with the company and think - It’s a very easy access16

and easy entry into the industry.  So, many of the17

individuals who work for us are technicians.  They go out on18

their own all the time, and it doesn’t take a lot to set up19

shop, so if they start to feel threatened in any way that20

either payroll won’t be met or there’s a product supply21

problem, they can easily defect all the way up through the22

regional manager level.23

Q.  And if one of the vendors was not paid and ultimately24

refused to supply services to the debtor, in your opinion25
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what would be the impact?1

A.  It would be devastating to the business.2

Q.  Do you think it could potentially affect the sale of the3

assets?4

A.  It could definitely affect the value of the business.5

Q.  Okay.  Okay, can you move onto the next item, please.6

A.  Credit cards.  Credit cards are our American Express7

cards and they’re made up of basically two components.  One8

component of the credit card is the card that is in the hands9

of our sales representatives and our field personnel, and the10

other is in a corporate card that we maintain in Kingston,11

Pennsylvania that people call in, our stores call in, and we12

satisfy vendors that we don’t have terms with and that’s13

approximately half the card as well.  So it’s about $200,00014

a month that will be due as we issue the credit card number15

from the back office.16

Q.  And if those weren’t paid, what could potentially happen17

to the debtor?18

A.  Well, our employees would be responsible, and they would19

also have a problem from an employee standpoint.  It would20

affect the relationships in the field from an employee21

standpoint, and potentially we wouldn’t have the ability to22

buy product that we have on a demand basis for jobs that we23

need to do on a regular basis that we don’t have terms with24

the vendor.25
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Q.  What about with respect to payroll?1

A.  Yesterday, during this process, the question on2

everyone’s mind was, Will payroll be met?  So, payroll needs3

to be met to maintain the value of the company.4

Q.  Did any employees express what might happen if the5

company was unable to meet payroll demands?6

A.  There were many, many questions about payroll, and it was7

obvious that it was on the forefront of everyone’s mind as to8

the ongoing entity of the company.  So, yes.9

Q.  And what would be the effect to the debtor if employees10

walked off the job for failing to be paid?11

A.  It would devastate the business and affect the value in a12

future sale.13

Q.  Okay, how about 401(k)?14

A.  401(k) is actually dollars that are withheld from the15

employees’ payroll checks and then submitted on behalf of the16

employee including a match.17

Q.  So you have an obligation to make those payments.18

A.  We have an obligation to make those payments.19

Q.  How about advertising?20

A.  Advertising is internet related, payments that we make so21

that we can enhance, we have paperclip type items.  That’s22

basically what it is.  It’s a small amount.23

Q.  And in your opinion is the advertising necessary to24

maintain or increase the value of the company?25
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A.  Yes.1

Q.  What about rent?2

A.  Rent is on all of our locations.  All of our locations3

are leased locations including the distribution facility, and4

rent payments are critical to the business.5

Q.  And you have contracts with these people with respect to6

rent; correct?7

A.  We have leases in place, yes.8

Q.  And so you would be in violation of the contract if you9

failed to pay rent?10

A.  That’s correct.11

Q.  And what about with respect to sales tax?12

A.  Sales tax is an obligation of the company, and we must13

pay sales tax.14

Q.  Vehicle leases?15

A.  Leases are the van leases and the box trucks.  We have16

roughly 80 vehicles, larger vehicles, 20 to 26 foot in17

length, and they deliver product for many of our stores on an18

nightly basis.  They are the vans that our technicians use on19

a daily basis, so we would need to make those payments as20

well.21

Q.  And what could be the affects to the debtor if the debtor22

fails to make those vehicle leases payments?23

A.  They could repossess.24

Q.  Okay.  How about with respect to gas?25



Bunchalk - Direct 102

A.  Fuel is our Wright Express program, and we need fuel,1

obviously, to run the vehicles.  As mentioned earlier, 852

percent of our installations are done on a mobile basis. 3

Many of our stores are delivered to on a nightly basis, so4

therefore, we need fuel to operate.5

Q.  How about vehicle expenses?6

A.  Vehicle expenses are repairs and maintenance-type related7

items on the vehicles.  There are oil changes and things of8

that nature.9

Q.  Okay.  10

MS. MORABITO:  In the interest of moving this11

forward, Your Honor, I’ll lump the rest together.  I’ll walk12

through with the debtor - I’m sorry, with Mr. Bunchalk, and13

he can explain what the effect would be if it’s not paid as14

opposed to going line by line, if Your Honor would like to15

move this process a little quicker.16

THE COURT: It’s up to you.17

MS. MORABITO: Okay.18

BY MS. MORABITO:19

Q.  With respect to health claims, what would be the20

detrimental affect to the debtor?21

A.  Health claims, they would be devastating.  Health claims22

are submitted on a daily basis by our employees’ physicians23

and so on, and it would have a devastating affect on the24

business from an employee standpoint.25
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Q.  Okay.  What about the legal and professional fees?1

A.  Legal and professional fees are related to lien searches2

that are needed and are necessary in the process to get to a3

point of sale.4

Q.  What about the MIS?5

A.  The MIS, that’s our point of sale money that needs to be6

paid out for our point of sale system.7

Q.  Okay.  And refuse?8

A.  When we install windshields, we take the old windshield9

back to our location.  So everyone of our locations across10

the country, including our distribution facility, has11

dumpsters at their location.  So -12

Q.  What about the FedEx and postage?13

A.  Statements, et cetera, monthly billing statements that we14

put out and regular postage.15

Q.  Freight?16

A.  Freight is critical because we deliver across the17

country, not on a regular basis to our stores like we do at18

some of our east coast locations that are closer to our19

distribution hubs.  Our distribution model calls for less20

frequent deliveries to the west coast, either weekly, or21

biweekly, and this is the vendor that handles that for us. 22

So, it’s a unique product you’re talking about windshields,23

so, what happens is if we don’t pay our freight bills and24

quite frankly, to a specific carrier who’s done a great job25
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in handling the product for us, there’s normally 7001

windshields on the back of a trailer that have to come off2

that truck one at a time.  It’s critical that we pay that3

bill.4

Q.  What about utilities?5

A.  Utilities are necessary to keep the lights on and to keep6

the power on and so on.  Telephones.7

Q.  Parts and supplies?8

A.  Parts and supplies are part of the process along - many9

of the parts and supplies included in that line item are10

related to the installation process.11

Q.  How about insurance?12

A.  Insurances are our Worker’s Comp program and our property13

and casualty program, and it’s necessary to keep that active.14

Q.  Can you explain what miscellaneous is?15

A.  Miscellaneous is basically a catchall that just would not16

fit into any other category.  It could be anything from a17

repair at the facilities.  It could be, you know, something18

that happened were we needed to repair a furnace, an air19

conditioner, lights, garage doors, anything that wouldn’t fit20

into necessarily one of the other categories.21

Q.  And so when you came up with the number of $285,000 for22

miscellaneous, is that based on an average of -23

A.  It’s based on historical.24

Q.  Okay.  And what about contingency?25
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A.  Just quite frankly for anything else that may come up1

that we would expect to come up.2

Q.  Okay, and how is that different than miscellaneous?3

A.  It’s actually part of miscellaneous.  It could be lumped4

together.5

Q.  Okay.6

A.  And so do you believe that a hundred thousand dollar7

cushion in a contingency would be enough to provide the8

debtor with a cushion to get through to the final DIP9

hearing?10

A.  We’d expect so.11

Q.  Okay.  With respect to the operating disbursements that12

you just went through and identified, in your opinion as the13

chief financial officer of this company, is there any of14

these items that you can eliminate paying?15

A.  No.16

Q.  And why is that?17

A.  We believe that they’re all critical to the ongoing18

business entity, and we do believe that they are critical to19

keeping and maintaining the value of the company.20

Q.  And then with respect to your total number that you’re21

requesting in interim financing, approximately 3,100,000, is22

there an amount that you believe that the debtor could accept23

less than that and be able to carry you through to the final24

hearing set for April 24?25
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A.  No.1

MS. MORABITO: I have no more questions of this2

witness.3

THE COURT: Thank you.  Cross?  I do have a quick4

question.  You said, quite some time ago, that the final DIP5

was 7 million, but I think you meant - the final DIP6

authority was 7 million, but I think you meant the DIP7

authority to get to the final hearing was 7 million.8

MR. RICHMAN: No, and I think to be clear, and there9

was, I think, some ambiguity in the motion, but I think the10

order has cleared it up, Your Honor, is the total DIP that we11

would ask for approval on April 24 is 7 million, and we’re12

asking today for approval on an interim basis of 3.1 of that.13

THE COURT: All right.  That was not clear to me. 14

Okay, thank you.  Mr. Dehney.15

MR. DEHNEY: It was not clear to me, and I was going16

to try and understand exactly what is being proposed.17

THE COURT: All right.18

MR. DEHNEY: So -19

THE COURT: Well, it sounds to me like the roll-up20

is off the table.21

MR. RICHMAN: It’s not on the table for today.22

THE COURT: Well, but the final - that’s what was23

confusing, because the pre-petition debt is $45 million, give24

or take, and I understood that the final DIP was on the lines25
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of $38 or $39 million that was rolling up to pre-petition1

debt, and that the interim amount was 7.2

MR. RICHMAN: There was back and forth on that, and3

we had discussions with the U.S. Trustee and somebody can4

correct me if I’m wrong, but that is an issue that we want to5

reserve for the April 24 hearing.  All we are asking the6

Court for today is for interim approval of $3.1 million to7

take us to the next hearing.8

THE COURT: With no roll-up.9

MR. RICHMAN: With no roll-up today.10

THE COURT: All right.11

MR. RICMAN: It’s still in the motion, and the Court12

will be asked to consider it at April 24 but not on an13

interim basis.14

THE COURT: Okay.  All right.  So it is in flux. 15

All right, I understand.  Let me back up again, I’m sorry,16

Mr. Richman.  If there’s no roll-up, the final you’re asking17

for is 7.  I need to know - Let me put it this way: I need to18

know -19

MR. RICHMAN: What -20

THE COURT: Hang on Mr. Dehney - I need to know what21

the final ask is before I decide to give you an interim.  You22

can’t like keep it a secret what the final request is because23

I’m not going to allow you to get 99 percent of your final24

order at an interim basis.  So, I’m going to need a little25
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clarity.1

MR. RICHMAN: I’m going to yield to Guggenheim’s2

counsel.3

THE COURT: That’s all right.4

MR. COLEMAN: Your Honor, if I may, Ken Coleman,5

Allen & Overy, counsel to Guggenheim.6

THE COURT: Good afternoon, Mr. Coleman.7

MR. COLEMAN: Your Honor, what is being requested8

for the interim period is the $3.1 million.  The $7 million9

is a revolving - a post-petition revolving credit facility10

which would include the $3 million.  There is indeed a roll-11

up feature, a refinancing of a portion of the pre-petition12

debt not the entirety of the pre-petition debt.  There’s a13

portion of approximately $11 million which would remain not14

rolled up.  So, at the final hearing, the company would be15

requesting, as part of the final order, the refinancing of16

the pre-petition debt to that extent, but for purposes of the17

interim order and what is being requested is the interim18

funding of new cash of the $3.1 million.19

THE COURT: All right, as a part of a $7 million20

revolver.21

MR. COLEMAN: As part of a $7 million fresh cash22

post-petition.23

THE COURT: All right and then the - all right, I24

understand.  Anybody else - Well, we can discuss it, I don’t25
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know if it’s for this witness, but it helps frame the1

question so that’s why it’s helpful to know what we’re2

talking about.3

MR. BUCHBINDER: Your Honor, Dave Buchbinder, and4

I’m only standing up because I’m confused at this point as5

well.  The proposed interim order doesn’t have a $3.1 million6

figure in it anywhere.  It’s got a $7 million figure.7

THE COURT: Well, I assume it’s a moving target.8

MR. BUCHBINDER: And I did not understand any9

portion of the interim order to be any sort of a partial10

roll-up other than an adequate protection creeping roll-up11

for a diminution -12

THE COURT: I agree with you, but it’s clearly13

contemplated a roll-up at the final order stage.14

MR. BUCHBINDER: Yes, but counsel seems to be15

suggesting that there may be some portion of the pre-petition16

debt that is being rolled up today, and I would ask counsel17

clarify -18

THE COURT: Well, I didn’t hear that.19

MR. COLEMAN: Pardon me, Your Honor, if I was not20

clear, my deepest apologies.  None of the pre-petition debt21

is being rolled up pursuant to the interim order.22

THE COURT: Right.  Yeah, I didn’t understand that23

to be the case.  I think what we were discussing was Mr.24

Richman’s comments seemed to indicate to me, given the25
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figures he was throwing around, that it sounded like there1

was going to be no roll-up sought on a final basis2

whatsoever, but now that I understand that it has two pieces3

-4

MR. RICHMAN: And I also - I apologize to Mr.5

Buchbinder if the number wasn’t final before, but the reality6

is that until we left Young, Conaway’s offices for court, we7

were still working to get that number as the number of the8

interim need as low as we possibly could.9

THE COURT: Understood.10

MR. COLEMAN: That’s all I was going to add, Your11

Honor, is that, you know, to the extent it looks like a12

moving target, it’s in part our fault because our client has13

been trying very hard to make sure this budget was as lean as14

possible.  I think the other parties have been interested in15

making this budget as lien as possible, so, you know, in16

defense of the company and its advisors, if the number is17

not, you know, fixed sufficiently in advance of the hearing,18

it’s really because of that effort to get the budget as low19

as possible, to really get to the point where we’re talking20

about the amount of financing necessary to avoid irreparable21

harm during the interim period.22

THE COURT: Okay, thank you.23

MR. DEHNEY: Your Honor, while counsel’s here, and24

this is going to frame the questions, the DIP order that I’ve25
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been working off of contemplates - and the loan documents,1

there’s going to be a DIP and there’s going to be up to 72

million of which 5.5 would be the immediate roll-up today3

under the interim order of the pre–petition letters of credit4

and then a roughly million and change getting to 7.  That’s5

what’s in the order and the credit agreement.  And then it6

goes through use of proceeds, and use of proceeds includes7

the pre-petition collateral so they’re paying themselves8

down.  I just want to understand, are we here to approve9

basically 3.1 of the term loan, a new loan, new money, not10

use of cash collateral or re-borrowings under the existing?11

MR. COLEMAN: Well, there’s certainly a cash12

collateral component to this.  This is, you know, this is the13

DIP financing, the new revolver piece is added to the cash14

collateral, Your Honor.  So, it is not an isolated,15

standalone financing.  It’s really part and parcel of the16

cash collateral.  So you have to look at them both, but there17

is no intention to roll up any of the pre-petition debt on18

the interim.19

MR. DEHNEY: So, if the order is entered today, the20

letters of credit are not rolled; correct?21

MR. COLEMAN: The letters of credit, if they are to22

be rolled, would be rolled as part of the final order.23

MR. DEHNEY: Okay.  So then, they’re using cash24

collateral, which is the number at the top of the budget, and25
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then you separately are advancing new 3.1 million?1

MR. COLEMAN: To fill the cash shortfalls.2

THE COURT: All right?  Seems clear to me.3

MS. MORABITO: Your Honor, if there’s no more -4

THE COURT: No, they haven’t even started.5

MS. MORABITO: Oh.  Well, Your Honor, then, while6

they’re getting their stuff together, we have a revised7

interim order that contains the latest of blackline changes8

that came up through counsel to Guggenheim early this morning9

that we’d like to hand over to the Court and to the extent10

necessary, we can walk you through those blackline changes if11

you want to do it before their testimony.  It might help.12

THE COURT: Well, we’re putting the cart before the13

horse, but if you’ve got a - Has Mr. Dehney seen the14

blackline?15

MR. DEHNEY: What is this of?16

THE COURT: The interim order.17

MS. MORABITO: Yes, he has.18

MR. DEHNEY: No.  I’ll take it.19

MS. MORABITO: We left it with you, do you need20

another copy?21

MR. DEHNEY: No, I just haven’t had a chance to look22

at it.  Thank you.23

MS. MORABITO: Your Honor, may I approach?24

THE COURT: Yes.  Thank you.  You’ve got six25
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insertions and nine deletions?1

MS. MORABITO: Correct, and the first change is on2

page 25, Your Honor.3

MR. DEHNEY: Your Honor, I’ll look at it when we’re4

done.  If I’m going to cross, I want to cross.5

THE COURT: Yeah, let’s get the evidence in or we’ll6

be here all day.7

MS. MORABITO: Okay.8

THE COURT: Could you move your chair just a touch9

closer.  There we go, there we go, perfect.  It’s feast or10

famine with the microphone.11

CROSS-EXAMINATION12

BY MR. DEHNEY:13

Q.  Good afternoon.14

A.  Good afternoon.15

Q.  You’re the CFO; correct?16

A.  Yes.17

Q.  Excellent.  How much cash do you have on hand?18

A.  Today?19

Q.  Yeah.20

A.  Approximately 1. - about $1 million as of today.21

Q.  What are your receivables?22

A.  About 10 million.23

Q.  That’s not on the three-week budget that you gave to the24

Court; right?25
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A.  No.1

Q.  You said how many?  Ten million?2

A.  Yes.3

Q.  What’s the aging?  Thirty, sixty, ninety days or are they4

current receivables?5

A.  That’s a complete list.6

Q.  That’s the complete list.  Well, are your receivables7

generally collectible?  What’s your collection rate on8

receivables?9

A.  It’s very high.  It’s 98 percent.10

Q.  Ninety-eight percent.  So, of the 10 million, how much of11

it is 30 days?12

A.  Approximately half.13

Q.  Half?  And when would you expect that money to hit?  When14

would you expect to actually receive that money in?15

A.  It’s normally by the subsequent month.16

Q.  Okay.  Do you know, do you guys own any real property?17

A.  No.18

Q.  Okay.  It was in the loan document, I just wondered why19

it was referenced as collateral.  Critical trade, the last20

witness couldn’t tell us anything really about the payment21

terms or amounts outstanding to the 15 that you want, so22

let’s take the 15 - you’re familiar with the list; right? 23

Because you helped prepare it?24

A.  Yes.25
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Q.  Okay.  And the total amount owing to those 15 is how1

much, because I’ve heard two different numbers.2

A.  8.4 million.3

Q.  And that 8.4 million is in respect of goods that were4

shipped and received by you pre-petition; right?5

A.  That’s correct.6

Q.  Okay.  And then what other trade debt - besides that7

critical trade debt, what other trade debt remains8

outstanding today?9

A.  A number of millions of dollars of trade debt.10

Q.  Again, for goods and services that were provided11

pre–petition?12

A.  Yes.13

Q.  Okay.  More than 3 million?14

A.  I believe so.15

Q.  Okay.  Do you have a number approximately?16

A.  I’d say a little over 3.17

Q.  Three million.  Okay.  And of that 3 million how much of18

that would fit within the reclamation motion that you’re19

adjourning to the next hearing date?20

A.  From the trade or from the product?21

Q.  Well, you’ve got the 8.4 that you want to treat as22

critical trade; correct?  And then there’s 3 million of23

remaining unsecured trade credit excluding the bond; right?24

A.  Yes.25
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Q.  So I’m asking, the remaining 3 million -1

A.  Uh-huh.2

Q.  - how much of that is captured in that reclamation3

motion?4

A.  Zero.5

Q.  So if the Court approves this motion, you don’t need the6

reclamation motion?7

A.  No.8

Q.  You don’t need that then, okay.  Now, let’s talk about9

the 8.4 and critical which represents goods that were already10

shipped to you.  From those vendors, what do you project the11

needs to be of goods from those vendors over the next ten12

days?  New goods, not old/new.13

A.  Over a ten-day period about $1.4, $1.5 million.14

Q.  So that would be new product that you need that you don’t15

already have in the distribution facilities or on site or in16

the vans?17

A.  There could be - That would be product that would be18

basically one-third of our cost to goods sold.  So we would19

want to replenish.  That would include replenishment of20

inventory at those facilities as well.21

Q.  Now, going back to the top 15.  The 8.4 that exists, how22

much of that was incurred - I don’t have the list, but how23

much of that was incurred during the 20-day period before the24

filing?25



Bunchalk - Cross 117

A.  2.9 million.1

Q.  And then the rest of it is the remaining 5 million, give2

or take, is older than that; right?3

A.  Older than 21 days.4

Q.  Okay.  So they were providing you with terms at that5

point?6

A.  Yes.7

Q.  When was the last day that each of them provided you with8

goods?9

A.  Yesterday.10

Q.  So, each one of those vendors provide you goods on a11

daily basis?12

A.  I can’t say everyone, but I would say that the majority13

do, yes.14

Q.  Okay.  And what are the general terms under which they15

provide you goods?16

A.  Anywhere between 45 and 60 days.17

Q.  Now, have you calculated what the net economic impact is18

to you over a three-week period if you have to go COD or CIA? 19

What impact would that have if you’re talking about a million20

4 to a million 5 in new purchases over the next ten days?  If21

you had to go COD, what is the effective cost of that versus22

terms?23

A.  We haven’t done the calculation, but we could only24

speculate.25
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Q.  Okay.  And sitting here today, you don’t know whether1

those vendors would accept cash in advance or COD to ship you2

goods; correct?  You haven’t placed the order, so you don’t3

know.4

A.  Correct.5

Q.  Okay.  Now, you’re involved with distribution.  I think6

you’re responsible for that; right?7

A.  That’s correct.8

Q.  Okay.  The 15 vendors, I think when I was cross-examining9

the prior witness, the urethane vendor has a contract to10

supply urethane and they’re your sole urethane supplier; is11

that correct?12

A.  Yes.13

Q.  Okay.  And that wasn’t terminated pre-petition.14

A.  No.15

Q.  Okay.  And then the other two categories were glass and16

moldings.  Of the glass suppliers, of the 1.3 that you17

anticipate needing of overall product over the next ten days, 18

how much of that would be glass?19

A.  I would say probably around 800- to 900,000 of that20

number.21

Q.  Okay.  And then how much would be urethane?22

A.  Basically the difference.23

Q.  Okay.  So, there’s really no moldings needed over the24

next ten days or so -25
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A.  That’s a relatively smaller number.  I mean, if there was1

a 9, 3, and 1, let’s say.2

Q.  Okay.  Now - I’m going to move to the financing because3

it does tie in.  Let’s go to the budget that you’ve got in4

front of you.  It shows 1.6 million at 4-4.  Is that because5

the company believes it’s going to pay out 1.6 million6

tomorrow on account of pre-petition claims for product7

shipped pre-petition?  Is that what that number represents?8

A.  That would be the weekly number, that would be the weekly9

budget.10

Q.  But it relates to product shipped pre-petition, not new11

product coming in; right?12

A.  That’s correct.13

Q.  Okay.  Is there a line item that shows the purchase of14

new product?15

A.  Not specifically.16

Q.  Is there any provision for it in this budget?17

A.  It’s included in that 1.6.18

Q.  So the 1.6 represents new purchases on terms starting19

from the petition date?20

A.  No.  What it would include, it would include any -21

There’s a small portion of product that we continually need22

to buy on a regular basis that could become COD, and based on23

the fact that we don’t have terms, et cetera, and either24

we’ll use a credit card or we will have to pay cash for that25



Bunchalk - Cross 120

product.1

Q.  All right, but I want to understand what’s being2

replenished as you operate over the next 30 or 60 days toward3

the credit bid; okay?  So, you want to pay - It says 1.6 for4

product, and product - is it fair to characterize product as5

new inventory, something for which you can then sell to a6

customer and generate a revenue?7

A.  Yes.8

Q.  Okay.  And this 1.6 number doesn’t represent dollars for9

new product coming in from and after the filing date.  It10

relates only to product already received before you filed;11

right?12

A.  Yes, and there may be a very small portion of product13

that could be post-petition.14

Q.  Okay.  And when I get to the week of 4/11 that 1.174,15

again, that’s not for post-petition goods shipped, we’re16

still paying pre-petition invoices for goods already17

received?18

A.  Correct.19

Q.  And that’s what that whole 5.195 represents.20

A.  Correct.21

Q.  All right, so, are you incurring obligations to bring in22

new product over that three-week period?23

A.  At that point in time the basis for the critical vendor24

motion was to pay in the ordinary course.  Consequently, the25
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amounts that are being requested are paying pre-petition with1

the terms, the 45 to 60 days, on a continual basis.2

Q.  But I’m asking, are you getting - if you’re bringing in3

new product, where is the line item that represents payment -4

THE COURT: This is cash not an accrual budget;5

right?6

THE WITNESS: Yeah, we wouldn’t have to pay that.7

MR. RICHMAN: I believe he’s answered it.8

THE WITNESS: We wouldn’t have to pay that until the9

term.10

BY MR. DEHNEY:11

Q.  Let’s go to the Guggenheim facility; you’re familiar with12

that?13

A.  Yes.14

Q.  Are you the one principally responsible for negotiating15

that with Guggenheim?16

A.  Yes.17

Q.  Were you principally responsible for negotiating the18

various extensions and forbearance with Guggenheim?19

A.  Along with the president of the company, yes.20

Q.  Were there payments made to Guggenheim in respect of the21

forbearance and extensions over the lapses at the beginning22

of this year?  Did they charge you any fees to extend?23

A.  No.24

Q.  Okay.  Are there letters of credit that are issued under25
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the Guggenheim facility?1

A.  Yes.2

Q.  What are they?3

A.  They total approximately $5.1 million.  They’re primarily4

to cover Worker’s Compensation and property and casualty5

insurance and to satisfy leasing obligations for our vehicle6

fleet.7

Q.  Okay, let’s deal with insurance.  There was an earlier8

motion to pay insurance.  Was that to make payment on9

insurance obligations for which there’s a letter of credit10

outstanding?11

A.  Yes.12

Q.  So, the insurance carriers could hit the letter of credit13

and receive payment that way; correct?14

A.  A portion.15

Q.  Okay.  Are the letters of credit sufficient to pay the16

outstanding amount, the 732?17

A.  That’s not the outstanding amount.  The policy is a high-18

deductible policy which we pay the first - as a company pays19

the first $500,000, the amount for reserve for future claims20

is established, consequently, we cover approximately half of21

the total amount of claims outstanding with the LC and some22

cash deposits that the insurance company holds.  So the23

answer would be, no.  It’s not sufficient to cover the entire24

claims that are out there.  The payment that’s being25
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requested on 732 is for the premium.  It’s for a hundred1

thousand dollar reserve that we’re required to put in place2

because the company could not satisfy an LC increase last3

year, and the difference is claims that have been presented4

to the insurance company which we are obligated to pay.  It’s5

a combination.6

Q.  And the 480 payment in two weeks; what does that7

represent if we’re paying 732 today?8

A.  The 4/4 payment is actually a timing issue.  That was9

technically due about a week ago.   The regular payment10

scheduled for 4/25 is the 480, and that again comprises the11

three components.  It’s premium, the $100,000 deposit, and12

usually the difference in the claims is approximately total13

480.  It’s our normal monthly payment more or less.14

Q.  Can you explain why - Withdrawn.  When did the company15

hire SSG as their investment banker?16

MR. RICHMAN: Objection, Your Honor, not SSG.17

THE COURT: I’m sorry, I didn’t hear you.18

MR. RICHMAN: I’m sorry, it’s just that the question19

assumed a fact not in evidence.20

BY MR. DEHNEY:21

Q.  When did you hire your investment banker?22

A.  A few weeks ago.23

Q.  Around March 12 or 13?24

A.  Yes.25
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Q.  At that time, had Guggenheim suggested a credit bid to1

the company?2

A.  I don’t believe so.3

Q.  When did they propose the credit bid?4

A.  Weeks after, I believe.5

Q.  Is the credit bid and the sale process, is that a6

condition to the DIP financing?7

A.  No, I don’t believe so.8

Q.  So, if there is no sale process and there is no credit9

bid process, to your understanding, that’s not required under10

the DIP, and it would not create a default; correct?11

A.  I don’t believe so.12

Q.  Okay.  On the budget - Sorry, going back to the budget. 13

If you didn’t make the payments on account of the pre-14

petition claims for product, am I reading this correctly that15

you have enough money by collecting existing receipts to pay 16

your operating expenses?17

A.  That would be correct.18

Q.  Okay.  And then, as I work through, you’ve got rent being19

paid every week - No, you’ve got rent being paid 4/25.  That20

would be paid the following week; right?  Your rent is due21

the beginning of the month?22

A.  Yes.23

Q.  Okay.  And legal professional, I assume one of the24

lawyers here is doing the lien search?  So that’s not25
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something that you would pay in the ordinary course?1

A.  That’s being subbed out.  That’s being subbed out to an2

outside entity.3

Q.  Could have picked up 45 days using Mr. Nestor.  4

THE COURT: Is that a question, Mr. Dehney?5

MR. DEHNEY: Yeah.6

THE COURT: Then rephrase it because it wasn’t7

formed in the phrase of a question, and you know, enough with8

the commentary.9

MR. DEHNEY: Sorry.10

BY MR. DEHNEY:11

Q.  Under the DIP financing, how much new money comes into12

the debtors if it is approved today?13

A.  3.1 million.14

Q.  And that’s new money that would be made available to you15

if the Court enters the order?16

A.  Yes.17

Q.  Okay.  And then what are the fees that are to be paid to18

Guggenheim on account of that?19

MR. RICHMAN: Your Honor, you know, I don’t know why20

we need to spend the time with the witness on the details of21

the DIP which is in the motion.  The document speaks for22

itself, so to ask the witness what his memory is of precise23

terms of the DIP doesn’t advance anything.  The motion is24

before the Court with all the details.25
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THE COURT: Well, I understand, but I think1

questions about, you know, what the fees are in the DIP is2

pretty germane to the underlying motion, so, I’ll allow that. 3

If he knows, he knows.  If he doesn’t, he doesn’t.4

THE WITNESS: I believe it to be 3.5 percent.5

BY MR. DEHNEY:6

Q.  Are there any other fees or costs to be paid?7

A.  I’m not sure.8

Q.  If the Court approves the package that’s been proffered,9

tell me what you would be paying the banks, Guggenheim, on a10

post-petition basis.  There’s the 3 1/2 percent fee.  Would11

you be paying an additional fee?  I see a fee under the non-12

operating disbursements.  Is that - What fee is that?13

A.  Under the DIP fee?14

Q.  Right.15

A.  That’s basically the percentage, that’s the 3 1/2 and16

there could be some smaller fees in there as well.17

Q.  And then, would you also be required to pay interest on18

account of the pre-petition claims?  Is that a line item that19

you have in your forecast?20

A.  We do not anticipate paying any interest in the interim21

period.22

Q.  But do you have an understanding from the lenders that if23

it’s approved on an interim basis today you won’t have any24

obligation to make the payments at any point in the case?25
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A.  We haven’t discussed it.1

UNIDENTIFIED SPEAKER: If - Your Honor, just to be2

clear, and I apologize for barging in on this, and it is a3

little inappropriate, but the order does contemplate an4

adequate protection package and one of the elements for the5

adequate protection is an interest payment on the pre-6

petition obligation.7

THE COURT: Where’s that on the budget?  The silence8

is deafening.9

UNIDENTIFIED SPEAKER: Your Honor, I think that -10

just conferring with our advisors, I think the belief is that11

it’s due after the interim period, so it’s not in this12

budget.13

THE COURT: All right.14

THE WITNESS: Normally our interest payment is not15

due until the end of the month.16

THE COURT: All right.17

UNIDENTIFIED SPEAKER: I apologize, Your Honor,18

we’re trying to work through the moving targets.19

THE COURT: It’s a first day hearing.  I understand.20

UNIDENTIFIED SPEAKER: Thank you, Your Honor.21

BY MR. DEHNEY: 22

Q.  Why don’t I do it this way: What is your understanding of23

the debtors’ obligations under the Guggenheim DIP facility if24

it’s approved today?25
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A.  We would pay interest on that facility.1

Q.  So you would pay interest on the pre-petition amount -2

A.  Yes.3

Q.  - of the debt.4

A.  Yes.5

Q.  The full amount including the Levine guaranteed piece?6

A.  Yes.7

Q.  Okay.  And then is that at a default rate or a regular8

rate?9

A.  A regular rate.10

Q.  Okay.  And then you’re going to be paying 3 1/2 percent11

for entering into the DIP loan today; correct?12

A.  Yes.13

Q.  And that would be due and payable immediately, not pro-14

rated between the interim and the final approval; is that15

correct?16

A.  I’m not positive on that, but I would expect, yes.17

Q.  Okay.  And are there any other fees or payments that18

you’re agreeing to pay today under the Guggenheim facility? 19

As you sit here today, are you aware of any others?20

A.  There was a letter of credit fee, there’s a review fee21

that we pay on an interim basis.22

Q.  On the letter of credit fee, are they going to be issuing23

new letters of credit or is this in respect of the24

outstanding ones?25
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A.  On the outstanding ones.  It would be for any new that1

would need to be.2

Q.  Okay.  And what is your understanding of the collateral3

that they had on the filing date?  Do they have a lien in4

everything?5

A.  Yes.6

Q.  Do they have a lien in leases?7

A.  I don’t know.8

Q.  Okay.  Is it your understanding that under the DIP order,9

they would be obtaining liens in any unencumbered assets?10

A.  It would be everything.11

Q.  Now, the DIP loan, coming back to the alternatives for12

the debtor, who explored alternatives for new financing or13

re-financing?14

MR. RICHMAN: Your Honor, this question has already15

been asked and answered.  I’m just actually trying to move it16

along.17

THE COURT: Well, I actually don’t remember the18

answer, so we’ll stop my faulty memory and allow him re-19

answer it.20

THE WITNESS: National City.21

THE COURT: National City, all right.22

MR. DEHNEY: I’m sorry, I didn’t hear it.23

THE COURT: Mr. Victor, National City.24

MR. DEHNEY: Okay, he’s coming next.25
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BY MR. DEHNEY:1

Q.  Did the company prepare a term sheet to go out to2

potential lenders?3

A.  The company did not.  Mr. Victor prepared it on our4

behalf.5

Q.  With your approval; correct?6

A.  Yes.7

Q.  Did you ask for more money than what you’re getting under8

the Guggenheim facility?9

A.  No.10

Q.  You didn’t ask for more money.11

A.  I didn’t personally ask for more money.12

THE COURT: I think this is testimony that’s best13

solicited from Mr. Victor.14

MR. DEHNEY: Okay.15

THE COURT: And if you don’t get satisfaction from16

him, we can recall this witness.17

BY MR. DEHNEY:18

Q.  The term of the loan, when do you understand the term of19

the loan comes due?20

A.  For 90 days.21

Q.  Ninety days.22

A.  After the date of the sale, I believe.23

Q.  And do you believe that that term allows the company to24

explore its restructuring alternatives?25



Bunchalk - Cross 131

A.  Do I believe that the - Could you repeat the question,1

please?2

Q.  Yes.  You’re agreeing to a 90-day term by which you have3

to repay the debt.4

A.  Uh-huh.5

Q.  I’m asking, do you believe that is sufficient time for6

you to explore alternatives to maximize the value of the7

debtors’ estate?8

A.  Yes.9

Q.  Can you explain how you - why you believe that?10

A.  Why we believe that the - we maximize the value?11

Q.  Ninety days, yes.12

A.  My understanding is, is that as we’ve discussed with our13

investment banker, that’s adequate time to explore14

alternatives.15

Q.  What alternatives - 16

A.  Based on the advice of our professionals.17

Q.  Do you believe that that would be sufficient time for you18

to file a plan of reorganization and confirm one.19

MR. RICHMAN: Your Honor, we’re well beyond the20

scope of the interim order hearing.  Again, I’m trying to21

move things along, but - Mr. Victor is going to testify about22

these issues.  The documents speak for themselves and make23

clear what the company is trying to do, so, to be belaboring24

the witness’s recollection of what is already clear in black25
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and white in the documents and we’ll have another witness who1

is clearly, from the testimony, more involved, is the2

appropriate way to go.  This is just a waste of time.3

THE COURT: Mr. Dehney, I know how long it takes to4

do a plan, and 90 days is 90 days, and I think I have a5

pretty - I mean, you’ve elicited what you wanted to elicit,6

which is, they’ve got 90 days.  So, let’s move on.  And the7

fact that that may not be enough to do anything other than8

the sale is, I think, frankly, obvious from the face of it.9

MR. RICHMAN: Well, Your Honor, just on the points10

because I think, and this is why I object to the line of11

questioning, it distorts the record.  The record doesn’t12

obligate us to file a claim in 90 days.  So, the -13

THE COURT: Mr. Dehney was simply - you don’t14

dispute that the DIP expires 90 days from the petition date.15

MR. RICHMAN: I don’t dispute that and as I said,16

that’s in the documents, so I don’t know why we need witness17

testimony on it.18

THE COURT: Okay.  That’s my only point and I think19

Mr. Dehney’s only point.20

MR. DEHNEY: And the proffer from Mr. Richman was21

that Guggenheim was a fantastic citizen providing the debtor22

with all of these options, and I want to understand the23

debtors’ view, but that’s fine.24

THE COURT: All right, move on.25
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MR. DEHNEY: One moment, Your Honor, I may be done.1

I’ll wait for Mr. Victor, and if I’m still looking for2

something, I’ll recall the witness.3

THE COURT: All right, thank you.  Mr. Buchbinder,4

did you have questions?5

MR. BUCHBINDER: Your Honor, I’ll be as brief as I6

can be.  Dave Buchbinder on behalf of the United States7

Trustee.8

CROSS-EXAMINATION9

BY MR. BUCHBINDER:10

Q.  Sir, you indicated twice, just to clarify, that the11

amount in the list that you’ve referred to is approximately12

8.4 million; correct?13

A.  Yes.14

Q.  Of that 8.4 million, have you analyzed how much of it15

comes due in the first 20 days following the petition or to16

rephrase that, how much of that comes due on or before April17

20?18

A.  I don’t think I have the amount for that.  Oh, I’m sorry,19

5.2 million - but, you know, let me retract that because I20

don’t know exactly what comes due -21

Q.  Have you prepared an analysis of what becomes due between22

now and April 20th?23

A.  I’m not sure I follow the question.24

Q.  Have you analyzed from the payables you owe to the25
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proposed critical vendors how much of their balances are due1

between now and April 20th?2

A.  How much of the payables are due between now and April3

20th?4

Q.  Of just the critical vendors.5

A.  The way we have the payables broken out are zero to 206

days, and then 21 to 45 days for a total of $8.4 million.7

Q.  Okay.  I’m not sure if the answer is yes or no or maybe,8

so let me try it again, sir, and I don’t mean to belabor the9

point.  Have you performed an analysis from your critical10

vendor list of the amounts that are due to the proposed11

critical vendors between now and April 20?12

A.  No.13

Q.  When Mr. Dehney was questioning you a few moments ago,14

did I understand it correct that the budget that you’ve15

identified as Exhibit 2 does not include accounts receivable16

collections?  Does or does not Exhibit 2 include receipts17

from accounts receivable collections?18

A.  Includes.19

Q.  Is that reflected in the line item for cash receipts?20

A.  Yes.21

Q.  Did you participate in preparing any of the exhibits22

included in what I’ll refer to as the bidding procedures23

motion?24

MR. RICHMAN: It’s not before the Court today, Your25



Bunchalk - Cross 135

Honor.1

MR. BUCHBINDER: Your Honor, let me step back.2

BY MR. BUCHBINDER:3

Q.  Have you been present for the entire hearing, sir?4

A.  Yes.5

Q.  And did you hear the comments at the beginning of the6

hearing that the amounts involved may pay significantly all7

the trade debt but not any of the non-trade debt?8

A.  I did.9

MR. RICHMAN: Your Honor, if that’s being attributed10

to me, that is not what I said.11

MR. BUCHBINDER: I’m not asking him who said it,12

Your Honor.  I’m asking if he heard it.13

THE COURT: I think Mr. Buchbinder said it.14

MR. BUCHBINDER: Your Honor, and -15

MR. RICHMAN: Thank you, Your Honor.16

THE COURT: And he said it again.17

MR. BUCHBINDER: Your Honor, and the relevance of18

where I’m going because I suspect that’s the next 30 seconds19

is I think it’s important to again paint the big picture for20

this case.21

THE COURT: All right, I’ll allow it.22

MR. BUCHBINDER: And I’m just trying to be brief on23

this questioning.24

THE COURT: I’ll allow it.25
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BY MR. BUCHBINDER:1

Q.  Sir, did you participate in the preparation of any of the2

financial exhibits attached to the bidding procedures motion?3

A.  I don’t primarily, no.4

Q.  Okay.  Did you review them?5

A.  Yes, I reviewed them.6

Q.  I’m going to hand you a document that I’ll mark for7

purposes of identification as United States Trustee’s Exhibit8

1.9

MR. RICHMAN: Do you have a copy for us?10

MR. BUCHBINDER: May I approach?11

THE COURT: Yes.  Just give it to me, that’s fine. 12

Thank you, Mr. Buchbinder.  UST-1?13

BY MR. BUCHBINDER:14

Q.  Sir, have you seen this document before?15

A.  No.16

Q.  So you do not know what it is?17

A.  No.18

MR. BUCHBINDER: I have no further questions on this19

document, Your Honor.20

THE COURT: All right.21

MR. BUCHBINDER: And I have no further questions of22

this witness.23

THE COURT: Okay, thank you.  Redirect?24

MR. NESTOR: Very briefly, Your Honor.  I think25
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there’s a little bit of confusion with both of the cross by1

Mr. Dehney and Mr. Buchbinder relative to the critical vendor2

payments.  I just want to clear that up.3

REDIRECT EXAMINATION4

BY MR. NESTOR:5

Q.  Looking at the budget that you have in front of you,6

there’s a line item for product.7

A.  Yes.8

Q.  What does that line item represent through April 25th?9

A.  That represents $5.195 million.10

Q.  And those are amounts that were incurred on account of11

shipments made pre-petition.12

A.  That’s correct.13

Q.  And the total amount of the critical vendors as well as14

the reclamation, the 20-day payments, is what?15

A. $2.9 million.16

Q.  That’s just the reclamation; right?17

A.  That’s just the reclamation.18

Q.  Okay.  So you have the 5.2 here for the critical vendors,19

which covers 21 days back.20

A.  Correct.21

Q.  You have the 2.9 which represents from day one, but prior22

to the petition date, the day 20 -23

A.  That’s correct.24

Q.  - and so the difference is point - it was $300,000, which25
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is all that will be remaining on the critical vendor payments1

that do not otherwise qualify as a reclamation administrative2

claim.3

A.  That’s correct.4

Q.  So the total amount is $8.4 million.5

A.  That’s correct.6

MR. NESTOR: That’s all we have, Your Honor.7

THE COURT: All right, you may step down, thank you.8

THE WITNESS: Thank you.9

THE COURT: Call Mr. Victor?10

MS. MORABITO: Yes, Your Honor.11

THE COURT: All right.12

THE CLERK: State your full name spelling your last13

name for the Court.14

THE WITNESS: Initial J, Scott Victor, V-I-c-t-o-r.15

J. SCOTT VICTOR16

having been duly sworn testifies as follows:  17

DIRECT EXAMINATION18

BY MS. MORABITO:19

Q.  Good afternoon, Mr. Victor.  By whom are you currently20

employed?21

A.  National City Capital Markets.22

Q.  And what is your position with National City Capital23

Markets?24

A.  Senior Managing Director and co-head of the Special25
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Situations Group.1

Q.  And as the senior manager/director and co-head of the2

Special Situations Group, what are your primary3

responsibilities?4

A.  Advising my clients on restructuring, refinancing, and5

mergers and acquisitions activities for distressed companies.6

Q.  And how long have you been employed by National City?7

A.  Since August of 2006 when they acquired my firm, SSG8

Capital Advisors.9

Q.  Can you please briefly describe your educational10

background?11

A.  University of Pennsylvania undergrad, 1980; University of12

Miami School of Law, JD - 1983.13

Q.  And can you briefly describe your professional experience14

prior to joining National City.15

A.  I was a practicing bankruptcy lawyer from 1983 to 2000,16

and then became a distressed investment banker the beginning17

of 2000, formed SSG Capital Advisors with several other folks18

until we sold it in August of ‘06 to National City.19

Q.  What was the name of the firm you were a partner in?20

A.  SSG Capital Advisors.21

Q.  I’m sorry, law firm partner.22

A.  Oh, Saul Ewing from ‘92 to 2000, prior to that, two23

boutique bankruptcy firms in Philadelphia.24

Q.  And has your primary experience and expertise been25
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bankruptcy in the practice of law?1

A.  Yes, yes.2

Q.  Can you please describe to the Court your experience with3

respect to sale and restructuring cases.4

A.  Since 2000, as an investment banker I’ve been lead5

investment banker in over a hundred restructuring,6

refinancing, and sale assignments for middle market companies7

in distressed situations both in and out of bankruptcy, in8

the U.S. and Europe.9

Q.  Okay, and have you appeared as lead investment banker10

before this Court?11

A.  Yes, before this Judge and all the other Judges before12

this Court, yes.13

Q.  And when you’re involved as a lead investment banker,14

what are some of your day-to-day duties?15

A.  To advise my client on their restructuring, refinancing,16

and sale alternatives, to stay abreast of what’s going on in17

the marketplace with other transactions for both18

restructurings, refinancings, and for mergers and19

acquisitions.20

Q.  And why were you specifically retained in this case to21

serve as the investment banker to the debtor?22

A.  In this particular case, we were retained on March 10th, I23

believe, and we were retained to explore all of Diamond’s24

strategic alternatives be they restructuring without the need25
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for a bankruptcy, potential refinancing if possible, or a1

potential sale in or out of bankruptcy.2

Q.  And since being retained, have you become familiar with3

the debtor?4

A.  I have.5

Q.  And how would you describe the debtors’ business?6

A.  The debtors’ business is one of the oldest and leading7

companies that’s in the automotive glass replacement and8

repair business.9

Q.  And are you familiar with what may happen if the debtor’s10

unable to continue this business?11

A.  Sure.  If the debtor’s unable to continue their day-to-12

day business, they’ll liquidate.13

Q.  And do you know how many shipments of goods and supplies,14

in terms of how many operating stores they currently have15

going?16

A.  They currently have 217 operating retail units in 4217

states, and about 900 mobile units out of all those18

locations.19

Q.  And in your role as investment banker, did you become20

familiar with the debtors’ pre-petition liens?21

A.  Yes.22

Q.  And can you describe them?23

A.  Well, the debtor is a borrower under a $45 million24

facility from Guggenheim that is apparently perfected on all25



Victor - Direct 142

of the debtors’ assets.1

Q.  Does that include cash?2

A.  That includes cash because the debtor’s been operating in3

negative cashflow and Guggenheim has been funding the4

debtors’ day-to-day operations.5

Q.  Okay, then that ties into my next question, which is, are6

you familiar with the interim DIP financing that is being7

sought today by the debtors?8

A.  I am.9

Q.  And were you involved in negotiations regarding the DIP10

financing?11

A.  Yes, directly.12

Q.  Can you explain your involvement?13

A.  Sure.  As soon as I was retained, a few days later I was14

meeting with Guggenheim in their office with their15

professional advisors as well and talking about, in general 16

things, the company, restructuring, alternatives, if the17

company had to file bankruptcy, the general parameters of18

debtor-in-possession financing, and also at that very first19

meeting, the potential for Guggenheim to be a potential20

buyer.21

Q.  And did you market or solicit other potential investors22

in terms of providing the DIP financing that Guggenheim has23

agreed to provide?24

A.  Yes, early last week, we went to market to seven leading25
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DIP lenders that are large enough, sophisticated enough for1

this transaction and could move quickly enough to see if they2

would be interested in providing an alternative DIP financing3

to what Guggenheim had proposed early last week.4

Q.  And what did you find out from them?5

A.  I found out from those seven that none of them would be6

interested in providing junior capital, subordinate to the7

Guggenheim first lien.  None of them were interested in8

taking out Guggenheim at par because of the debtors’9

financial performance, and none of them were willing to try10

to prime Guggenheim because of, again, the debtors’ financial11

performance and the current state of its balance sheet.12

Q.  And in what time frame were you able to attempt to13

negotiate or enter into negotiations with these seven other14

potential DIP lenders?15

A.  It was all last week, and if I had another six months, it16

wouldn’t have made a difference.17

Q.  Why do you say that?18

A.  Because of the debtors’ current financial performance and19

their balance sheet.  There was and is, nor will there be, an20

alternative DIP that the debtor could get similar to the21

terms that Guggenheim has proposed.22

Q.  Now are you making that statement based on your23

experience that you have in connection with similar24

situations of restructuring and sales?25
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A.  Based upon doing this for 25 years, yes.1

Q.  So, to be clear, are you aware of any other alternatives2

to the proposed DIP financing that are sought today in the3

motion?4

A.  None whatsoever.5

Q.  Because this may come up on cross-examination, I’ll just6

introduce it now, which is, Why did you decide or select the7

institutions which you chose in such a small time frame?  Why8

did you choose the seven that you picked?9

A.  Because those are the seven most active DIP lenders in10

the market, and in addition to the seven completely third-11

party DIP lenders, we also went to one of the primary and I12

think the largest bondholder to see if they would be13

interested, and they were not.14

Q.  You’ve heard a lot of testimony today with respect to the15

critical vendor motions.16

A.  Yes.17

Q.  And so as your experience as an investment banker and18

doing this for 20 years -19

A.  Twenty-five.20

Q.  Twenty-five years.  If the critical vendors are not paid,21

what do you think could happen to the company?22

MR. DEHNEY: Objection.23

THE COURT: Basis?24

MR. DEHNEY: No foundation.  He has no familiarity25
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with these creditors, these vendors, and what they would do.1

MS. MORABITO: Your Honor -2

THE COURT: Do you have a response?3

MS. MORABITO: Your Honor, my reply would be simply4

that he certainly does have familiarity as being an5

investment banker and providing the advice with respect to6

how to proceed forward in the sale, that he can certainly7

answer a question and his opinion because he’s been doing8

this for 25 years in terms of what may happen if the critical9

vendors aren’t paid.10

THE COURT: Well, but you didn’t lay the foundation11

that he was involved in the critical trade motion.  That was12

- You laid the foundation that he was involved in general13

restructuring advice and the DIP financing.  So, I’m going to14

sustain the objection at least until you lay a foundation15

that he was involved in some way in the critical trade16

issues.17

BY MS. MORABITO:18

Q.  Were you involved in the critical trade issues and motion19

that was before the Court today?20

A.  I was not involved in negotiating with any of the trade21

vendors.  I was involved in putting together the motion,22

certainly.  I was involved in putting together the budget23

along with Mark Podgainy of Getzler Henrich and dealing with24

the critical trade vendors but not in any day-to-day25
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negotiations with those vendors.1

Q.  Okay.  Then to the extent that you have knowledge, what -2

Are the vendors that the debtors have listed as critical and3

central to their business -4

MR. DEHNEY: Objection.5

THE COURT: Yeah, I’m sorry, but sustained.  Mr.6

Victor wasn’t involved.7

MS. MORABITO: Okay.  I have no more questions of8

Mr. Victor.9

THE COURT: All right.  Cross?10

CROSS-EXAMINATION11

BY MR. DEHNEY:12

Q.  Hello, Mr. Victor.13

A.  Hello, Mr. Dehney.14

Q.  I would have stipulated that you’re very experienced.15

A.  Thank you.16

Q.  You were engaged March 10 -17

A.  Yes.18

Q.  - is that correct?19

A.  That’s right.20

Q.  And you met with Guggenheim when?21

A.  Three days later, I believe on the 13th.22

Q.  Okay.  And at what point did they provide a proposal to23

credit bid for the assets?24

A.  We talked about it for the very first time at that25
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meeting about the potential for them being a potential buyer1

and potentially to be a stalking horse.  I don’t think they2

came to a proposal until at least a week later.  What they3

were most interested in during that very fist initial week,4

was getting as much diligence as possible and literally5

within two days of getting engaged, we had a data room, a6

secured data room up and running which contained significant7

information about the company.8

Q.  You personally haven’t reviewed whether Guggenheim has9

valid perfected unavoidable liens in all aspects; correct?10

A.  I have not.11

Q.  Right.  And I think the testimony of the CFO was they’re12

paying to have someone do a UCC search now as part of the13

sale process; correct?14

A.  I heard him say that.15

Q.  Okay.  Now, you met with Guggenheim and during that16

meeting the topic of a credit bid came up.17

A.  Yes.18

Q.  Was there a discussion about doing some type of19

standalone reorganization plan?20

A.  Yes, that was the vast majority of the conversation.21

Q.  And is it the debtors’ intention to pursue that?22

A.  It was clearly the debtors’ intention for many, many,23

many months before I was engaged in trying to effectuate a24

consensual restructuring between the company, Guggenheim,25
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Kenney Levine, the shareholder, as well as the bondholders. 1

That did not happen.2

Q.  Okay.  Are you the one who prepared the term sheet going3

from the company to Guggenheim to solicit DIP financing?4

A.  The company did not submit a term sheet to Guggenheim. 5

The company, through me, submitted a term sheet to other6

potential DIP lenders.  The terms of the Guggenheim DIP were7

negotiated, literally, day-to-day, hour-to-hour between all8

the professionals on both sides.9

Q.  Okay.  How much new money are they going to provide as10

part of the DIP financing?11

A.  Under the entire DIP, $7 million, which is down from the12

10 that we requested.13

Q.  So, you requested 10 in total, but they’ve agreed to give14

you 7?15

A.  Correct.16

Q.  Okay.  At the time you requested - when did the reduction17

from 10 to 7 occur?18

A.  Within the last week.19

Q.  Did the pricing of the DIP financing change20

proportionately?21

A.  The pricing of the DIP actually came down to what’s being22

charged on the pre-petition indebtedness.23

Q.  And is your understanding this would be a roll-up so that24

if the DIP financing is approved, all of the pre-petition25
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debt would be turned into post-petition debt?1

A.  No.  Under the interim facility, we’re asking for 3.12

million of new cash, directly from Guggenheim to the company. 3

No roll-up at all under the interim proposal.  Under the4

final proposal, when we’ll be back here on April 24th,5

Guggenheim is requesting that, I believe, 34 million of the6

pre-petition facility totaling 45 million be rolled into the7

DIP along with the 7 million of new incremental cash for a8

total of $41 million.9

Q.  So, the 34 pre-petition debt would be turned into post-10

petition debt.11

A.  Thirty-four out of the 45, that’s correct.12

Q.  Okay.  Do you have an understanding - you said it’s going13

to be 3.1 new money today.  As the company collects cash -14

A.  Uh-huh.15

Q.  - is it your understanding that would pay down pre-16

petition amount and then be re-advanced so that it’s17

effectively a roll-up?18

A.  No.  If you look at the budget, the full budget that’s19

attached to the DIP budget, you’ll see that throughout the20

DIP period, the company actually has negative cashflow of $721

million.  So - and even during this short interim period22

until April 24th, the company has negative cashflow, i.e., the23

dollars going out the door are more than the dollars coming24

in the door.  So there’s no provision, that I’m aware of,25
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where the cash coming in the door is going to be used in any1

way to pay down pre-petition indebtedness.2

Q.  Okay.  In terms of the money going out, you’re referring3

to the interim budget; correct?4

A.  Yes.5

Q.  So that if we removed the payment of the 5.2 million6

related to pre-petition product, I think the CFO testified7

money in is sufficient to operate over the next three weeks. 8

You heard that; right?9

A.  Well, if they’re not paying any of the pre-petition10

indebtedness in the ordinary course, which is what that 5.211

line item represents, then the cost of their goods is going12

to go up significantly.  So that budget will not be correct13

if you just erase that line item because the cost of their14

new goods to replace the old goods will be significantly15

higher, and you heard that testimony.16

Q.  Well, I think the CFO said he doesn’t know, but I’ll save17

that for argument.  Going back to the DIP financing, do you18

believe that Guggenheim is over-secured today?19

A.  I do not believe they’re over-secured.20

Q.  Why is the debtor agreeing to pay them interest on the21

full pre-petition debt?22

A.  Well, in the interim period, the debtor’s not.  The23

debtor’s only paying them the 3.5 percent on the $7 million24

actual cash post-petition facility, on the entire facility. 25
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In the budget later on, there is an interest payment built in1

on the rolled-up facility.  So, don’t forget, there’s $112

million being left behind of pre-petition secured3

indebtedness to what’s being rolled up.4

Q.  Explain to me how that works, because you just said5

there’s going to be 41 million of rolled-up post-petition6

debt.7

A.  No, I said there’s going to be 34 million of rolled-up8

pre–petition secured indebtedness plus 7 million of fresh9

cash.10

Q.  So 41 million of post-petition debt that would have to be11

paid in full; right?  At the end of 90-day term.12

A.  Under the terms of the DIP, the total facility will be 4113

million.14

Q.  Okay.  15

A.  How it gets repaid is a story for another day.16

Q.  Well, but do you understand that upon approval of the17

interim today, the debtor is committed, under the DIP18

financing, to pay the adequate protection interest payments19

on the pre-petition debt?20

A.  Of the rolled-up portion, that’s correct.  Not of the21

full pre-petition indebtedness, which - don’t forget there’s22

an 11 million delta there.23

Q.  Now -24

A.  And that’s not being paid during this interim period.25



Victor - Cross 152

Q.  But I believe counsel will identify that he believes it’s1

an obligation - it’s an obligation that will be incurred2

today.  There will be a payment later, but I believe that was3

Guggenheim’s view, but let me move on.  You were hired to4

explore alternatives.5

A.  Yes.6

Q.  And this DIP financing obligates the debtor to move7

forward with a roll-up, at least of 34 million secured debt;8

correct?9

A.  This DIP financing, in order to get 7 million of new10

cash, 34 million of pre-petition secured indebtedness is11

being rolled up.12

Q.  And you just said they’re under-secured; correct?13

A.  On their total facility.14

Q.  Well, to what extent do you believe they’re under-15

secured?16

MR. RICHMAN: Your Honor, and again, I think we made17

clear before that the roll-up is not something we’re arguing18

today, and when we have the next hearing, we’ll have Mr.19

Victor back on that, and we can go through whatever questions20

Mr. Dehney wants on it at that time.  I would ask in the21

interest of time that you limit the inquiries to the interim22

relief that we’re requesting today.23

MR. DEHNEY: I think he can answer the question,24

Your Honor.  They’re asking for post-petition interest.25
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THE COURT: Yeah, I think the critical issue there1

would be, although the roll-up’s not being approved today,2

the adequate protection package is being approved which3

includes - which posits a situation where the roll-up is a4

piece of it, so, I think it’s on the table for today.  I’ll5

allow the question.6

THE WITNESS: I’ll answer the question this way:7

That with respect to the roll-up of their pre-petition8

indebtedness of 34 million and in light of their credit bid,9

I do believe they are secured because their credit bid10

matches the roll-up plus the DIP.  So based upon their very11

own credit bid where they’re the stalking horse, they would12

be secured on the full roll-up plus the incremental cash13

facility.14

BY MR. DEHNEY:15

Q.  And what would remain for unsecured creditors at the16

conclusion of that?17

A.  At the conclusion of the sale process that’s been filed18

of record with the sale motion and the bidding procedures,19

there will be a total of $1.5 million left over in a wind-20

down budget, up to $670,000 to be used for a management21

incentive plan, and the rest to go to unsecured creditors22

less whatever it takes for professional fees to confirm a23

plan of liquidation after a sale.24

Q.  Okay, so, if the critical trade is approved today and the25
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DIP financing is approved today, then at the end of the1

process, based on the Exhibit A to the sale procedures, the2

only money that would be available for creditors other than3

the trade would be whatever is left from the professional fee4

fund.5

A.  Plus two other factors, plus whatever is unused in legal6

fees or professionals fees under the DIP budget which will7

get rolled into the wind-down budget, plus whatever any8

incremental over-bid is from any other potential buyer.9

Q.  Now, obviously, you were hired to help the debtor assess10

its alternatives; correct?  For maximizing value for the11

benefit of the estate.12

A.  Correct.13

Q.  And do you believe a standalone plan can be proposed and14

consummated if this DIP is approved - sitting here today, do15

you believe that?16

A.  I do.  It is possible.  It’s certainly possible for the17

company and Guggenheim, the bondholders, and the shareholder,18

Mr. Levine, to get together and come up with a plan that’s19

not subject to a 363 sale.  I do believe that.20

Q.  But if you do the roll-up you have to come out of pocket21

for the 34 plus million in converting from pre- to post-;22

correct?23

A.  You’d have to take care of the secured indebtedness24

either way, and what the beauty of this process is that25
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Guggenheim, unlike just about any other lender I’ve dealt1

with in a process like this, has agreed to provide $252

million of financing for a bonafide purchaser as part of the3

363 sale process.  So, not only can the parties, Mr. Levine,4

your bondholders, the company, and Guggenheim all get5

together to try to do a consensual restructuring outside the6

construct of a 363 sale, if we’re in the construct of a 363,7

Guggenheim is willing to provide the financing to another8

third-party bonafide purchaser, which makes it a completely9

transparent process.10

Q.  You’re involved in negotiating the DIP financing and the11

credit bid with Guggenheim; correct?12

A.  Yes.13

Q.  Is one a condition of the other?14

A.  No, not at all.15

Q.  So that if the Court approves the financing now, there’s16

no obligation to move forward with the sale process; correct?17

A.  None that I’m aware of.18

Q.  It’s not a default.19

A.  Not a default.20

Q.  Okay.21

MR. DEHNEY: I have nothing else, Your Honor.22

THE COURT: Thank you.  23

MR. BUCHBINDER: Dave Buchbinder for the record.24

I’ll be very brief, Your Honor.25
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CROSS-EXAMINATION1

BY MR. BUCHBINDER:2

Q.  Good afternoon, Mr. Victor.3

A.  Good afternoon, Mr. Buchbinder.4

Q.  Mr. Victor, to try to enhance some of your testimony you5

gave a few moments ago, let’s assume for a moment that6

there’s a sales process and the credit bid sale is approved. 7

Let’s also assume that the $1.5 million that’s left on the8

table is there, and that no management incentive program is9

approved, and for purposes of this question, there are no10

professional fees.  So, we have a $1.5 million to distribute11

to the unsecured creditors; understand me so far?12

A.  Understood.13

Q.  Let’s also assume that we have $45 million to pay to the14

bondholders.  Let’s also assume that we have upwards of 315

million, I believe that’s a number that either Mr. Cogswell16

or Mr. Bunchalk referred to as remaining unsecured creditors. 17

Let’s assume we have another $3 million of unsecured claims. 18

So we have $48 million, and let’s assume that we don’t have19

any other administrative expenses to pay, what percentage of20

dividend does that million and a half dollars equate to, to21

the 48?22

A.  You do the math.  It’s just a percentage.  But that’s not23

the relevant question.  The relevant question is, is there an24

alternative that gets unsecured creditors more money?  And25
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right now the answer is no.1

Q.  But, Mr. Victor, my question was - to you, what’s the2

percentage?3

A.  We have 48 million being paid $1.5 million.4

Q.  That’s less than 5 percent; correct?5

A.  That is less than 5 percent, that is correct.6

Q.  And if the Court approves the critical vendor motion this7

afternoon, along with all the other motions that it has8

already approved, won’t all of those affected creditors9

receive all or whatever they agree to receive in payment, and10

isn’t that likely to be greater than 5 percent of their11

claims?12

A.  Well, hopefully management and Mr. Podgainy of Getzler13

Henrich can do a really bang-up job using the leverage that14

they can get with the Court order approving the critical15

vendor payments and get very low payments to those critical16

vendors.  So I cannot guess as to what the total percentage17

payments of those critical vendors, but it’s probably a good18

guess it will be more than 5 percent.19

Q.  Thank you very much, Mr. Victor.  I have no further20

questions.21

THE COURT: Redirect?22

MR. RICHMAN: We have no redirect, Your Honor.23

THE COURT: All right, thank you, Mr. Victor.24

THE WITNESS: Thank you.25
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THE COURT: More witnesses?1

MR. RICHMAN: Your Honor, we have no further2

witnesses, and again, I think in the interest of time, I3

would suggest that if there are - and especially as we have4

now a very full evidentiary record as well as the documents5

that we would invite those objecting to the relief on6

critical vendor and DIP to go first and then we will respond7

to what is on the table at that time.8

THE COURT: Well, do you have a -9

MR. RICHMAN: Oh, and I should mention, there is one10

clarification that Allen & Overy will put on the record. 11

There was an ambiguity that did develop during the12

development of the record today, and I’ll let Mr. Coleman13

address that.14

THE COURT: All right, Mr. Coleman.15

MR. COLEMAN: Counsel will have an opportunity to16

read this, but admittedly there was confusion in the proposed17

order regarding letters of credit and roll-up which if we can18

just read into the record, have Mr. Guyder read into the19

record some proposed language, it may help clarify the20

confusion and maybe truncate the debate on the point. 21

However, Your Honor wishes to proceed on that.22

THE COURT: Well -23

MR. COLEMAN: It’s actually fairly plain English,24

but -25



159

THE COURT: Oh, I doubt it.  I doubt it.  No, I1

don’t - Do we want to turn - Well, let’s get to that when we2

get to the DIP.  Let’s focus on the - because we’re going to3

want to go through the blackline anyway, and my proposal on4

the DIP actually would be to go through the blackline to see5

what the changes were to hopefully narrow the issues and then6

if there are open issues, I’ll hear Mr. Buchbinder or Mr.7

Dehney at that time.8

MR. RICHMAN: That’s fine, Your Honor.9

THE COURT: Okay.  So on the critical trade, are we10

with the - is there a revised order at all or are we with the11

original order?12

UNIDENTIFIED SPEAKER: It has been revised, Your13

Honor.14

THE COURT: All right, thanks.15

UNIDENTIFIED SPEAKER: One minute, Your Honor.16

MR. NESTOR: Does it make sense to do argument now,17

Your Honor, and then walk through - I don’t think the order18

will -19

THE COURT: Well, let me have the order and just see20

it.21

MR. NESTOR: Sure.  May I approach, Your Honor?22

THE COURT: Yes.  So, any changes are minor, I take23

it.  24

UNIDENTIFIED SPEAKER: (Microphone not recording.)25
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THE COURT: All right.  All right, let me hear the1

objectors then.2

MR. BUCHBINDER: Good afternoon, Your Honor. Dave3

Buchbinder on behalf of the United States Trustee.  I submit4

that the debtor has not satisfied its burden of proof with5

respect to the critical vendor motion.  There’s lots of6

testimony that it has vendors who are critical, but when we7

step back a tiny bit and compare that testimony to some of8

what we heard, the real question is, What’s critical?  Our9

guide that’s helpful here is this new rule that so many of us10

have found so enjoyable for the past three months, Rule11

6003(b), which is rather clear and unequivocal in its import,12

whether or not we like it.  I submit that for purposes of13

today, the amount of any critical vendor order should be14

capped at what the debtor needs to pay in the first 20 days15

of the case.  If it still believes it has critical vendors16

from after that point, it can bring a second motion for17

authority to pay them further amounts, but the only amounts18

that should be approved today are the amounts that are19

necessary to avoid immediate and irreparable harm for the20

next 20 days.  There hasn’t been any showing of that.  In21

fact, the CFO of the company when asked, has not performed22

that analysis, and I submit that what the debtor needs to do23

is to review its numbers to advise the Court and the Office24

of the United States Trustee and the other interested parties25
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of what’s the minimum amount necessary to pay the alleged1

critical vendors between now and April 20th.  That’s the floor2

amount and no more should be approved until a later date.  If3

the debtor wants to come back at a further date after 20 days4

and ask for what amounts to a second critical vendor order to5

pay additional monies outside the 20 days, that’s a different6

story, and I suspect that given that it’s more than 20 days7

after the filing of the case, the jurisprudence with which we8

are all familiar would then apply, but I think that for right9

now, that’s what we need to focus on.  And given the global10

picture of this case, I think it’s important to limit the11

amount of money that’s authorized to go out the door today12

because we might argue and debate the ultimate conclusion but13

I think it’s safe to say that the margin here for the left-14

behind unsecured creditors is very slight.  Thank you, Your15

Honor.16

THE COURT: Okay.  Mr. Dehney?17

MR. DEHNEY: Your Honor, I don’t think they’ve met18

their burden.  I mean there’s the 6003 but I think the19

testimony is that they had one urethane provider, who I think20

would probably be critical because he’s the only urethane21

provider, but it’s under a contract.  It’s not been22

terminated.  That leaves glass and moldings, and the23

testimony is that, you know, over the next ten days, you’re24

talking about needs of maybe 800,000 of glass from these25
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critical people.  So, I don’t believe that they have1

sufficiently developed a record to justify what they’re2

requesting in the motion.  They’re asking for the ability to3

pay any pre-petition claim.  They’re asking to compromise,4

settle, and determine what set-offs and defenses should be5

factored in and then make payments, Your Honor.  That’s in6

their motion.  And the record is that, if you ask the CF -7

the president didn’t know the particulars about what was owed8

to each one and what their terms were and how it was going to9

enfold, and there was an objection about well, you’re asking10

people to speculate, and then we went to the CFO who says, I11

haven’t done an analysis to figure out what I’m going to need12

over the next, U.S. Trustee says, 20 days.  I say, kick it13

out until the Committee is formed and come back on Friday and14

the debtors can make their case then.  But there’s been no15

record about what is needed between now and then.  And the16

fact is, the only thing of record related to this particular17

issue is that two of the people who are identified in the18

list shipped on COD and CIA, and I would suggest to Your19

Honor that everything else is going to be speculation.  They20

say that they’re going to be negotiating with people and21

entering into agreements.  They can do that.  So I would ask22

in the first instance that you deny the motion, but if you’re23

not inclined to deny the motion, I think the motion should be24

limited or adjourned, and they can go out and they can see25
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whether people will accept COD or CIA or come to terms, Your1

Honor.  There’s no testimony that, you know, these people2

have lots of other places to deliver goods to.  So, we would3

suggest, Your Honor, they haven’t met their burden for4

critical.  The discretion and latitude they’re seeking in5

their sole discretion without identifying who they’re paying,6

what defenses.  We think that’s all premature now.  I don’t7

think there’s a way to recapture the money.  They say here8

that, you know, if someone breaches an agreement then we’ll9

be able to recapture it, but then they say, If we can’t get10

anyone to ship, we still may pay them.  So, there isn’t even11

that type of check and balance in what they propose.  So, I12

would ask in the first instance that Your Honor deny it for13

the reasons I’ve set forth and the U.S. Trustee has, or14

alternatively adjourn it out until after the Committee is15

going to be formed, which is in a week, and then the company16

can try and do the analysis Mr. Buchbinder wants.  I’m not17

suggesting wait 20 days, but there will be a better record18

and a better opportunity for the Committee to form.19

THE COURT: Hang on, Mr. Nestor.20

MR. HUSTON: Good afternoon, Your Honor.  May it21

please the Court, Joseph Huston of Stevens & Lee, here as co-22

counsel to U.S. Bank the agent trustee for the bonds, and I23

would like to introduce to the Court Mr. Frank Ciaccio of24

King & Spalding in New York who would like to address the25
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Court on this issue of the critical vendor motion.1

THE COURT: All right.2

MR. HUSTON: We have not - We’ve each just been3

retained quite recently and have not filed any motions, but4

to the extent that the Court wants me to move his admission5

pro hac orally, I do it here.6

THE COURT: All right, well, I’ll grant the oral7

motion and please follow up with a written motion, but I’m8

happy to hear him.  Yes, sir.9

MR. CIACCIO: Thank you, Your Honor, good afternoon. 10

There are a lot of numbers here that we don’t understand as11

yet, that we’ve just been confronted with.  What we do12

understand, however, or at least a number that certainly13

fixes in my mind is that of $45 million of debt outstanding,14

we might recover less than 5 percent of that debt and the15

bondholders are not really here and represented to discuss16

that at this time.  But in nine days, there will be a17

Creditors Committee formed.  We assume the bondholders will18

be represented there.  We assume many of the vendors, both19

whether they are preferred vendors or not, will be there as20

well on that Creditors Committee.  We would think that21

certainly at that time these matters can be addressed, that22

they would be fully exposed to the creditors as a body, and23

that would be far better then achieving what to me seems to24

be a somewhat vague and unnecessary response at this time.25
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THE COURT: Thank you, sir.1

MR. DEHNEY: Your Honor -2

THE COURT: Yes, Mr. Dehney.3

MR. DEHNEY: I just have one more - I also wanted to4

note, it hasn’t been suggested that approving this is a5

requirement of the DIP or the credit bid either, Your Honor. 6

So to say that it’s somehow tied into the broader process,7

it’s just not there.8

THE COURT: Mr. Buchbinder’s objection.9

MR. NESTOR: I guess, Your Honor, except for the10

fact that it preserve the value of the company which was the11

uncontroverted testimony.12

THE COURT: Understood.13

MR. NESTOR: Your Honor, I think Mr. Cogswell14

testified in particular that this issue cannot survive one or15

two days.  It’s a 24 to 48-hour problem for them, and it16

doesn’t just affect the subject transaction.  It trickles17

down from that sale to the relationships with the providers,18

the referrals, and it ultimately very quickly ripples through19

the industry and affects the business.  Your Honor, I think,20

again, the evidence is uncontroverted that this isn’t a21

willy-nilly program that the debtor came up with without much22

thought.  Mr. Cogswell testified, they started with thousands23

of creditors, and whittled it down to 15 after discussing it24

internally, after significant discussions, as well as with25
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their professionals.  Based upon the fact that some of them1

are sole source providers and others are in whole or in part2

based upon the fact that failure to make these payments will3

result in a significant change in margins.  Based upon the4

fact that finding a replacement isn’t practical if not5

impossible and would otherwise result in significant costs,6

and based upon the fact that the debtor would remain on terms7

with the current vendors, the company made a decision to seek8

a limited critical vendor program with respect to 159

creditors.  And again, the testimony is uncontroverted10

regarding the loss, Your Honor.  It’s a loss in current11

business.  It’s a loss in referrals, and it will trickle down12

ultimately to a significant irreparable harm to the estate,13

and again, Mr. Cogswell testified to that effect at least14

three times.  So, Your Honor, the debtor would submit that,15

again, this has been narrowly tailored after significant16

discussion internally.  It’s authority not direction.  Mr.17

Cogswell was very specific that he does not intend to go out18

and cut a check for the full amount between now and the final19

hearing.  He will negotiate with vendors and work towards a20

resolution that in his business judgment makes sense.  They21

will be tied to the creditor providing business terms as they22

have pre-petition, which is important.  Again, it was a23

narrow list.  The list was narrowly tailored by the debtors. 24

And today, we agreed at the request of the U.S. Trustee and25
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pursuant to Rule 6003(b) to break it out such that we came up1

with an exact line item, the product line in the budget that2

governs the pre-petition claims of these suppliers.  So, Your3

Honor, what we have here is a patient that we know is going4

to be sick, and we have a solution to fix it, and for the5

life of me, I can’t understand why a bondholder would object6

under these circumstances when they have the uncontroverted7

testimony of the CEO of the company that this will8

irreparably damage the business.  Thank you, Your Honor.9

THE COURT: All right, I’m going to overrule the10

objections.  Frankly, I’m not sure that Mr. Buchbinder, Mr.11

Dehney, and the indenture trustee were at the same hearing I12

was.  I think the testimony was unambiguous, uncontroverted,13

clear that the company will melt down and cease to exist in14

the next 24 to 72 hours without this order.  I don’t think15

there’s any question.  It’s a precarious business model, to16

say the least, but that’s not the Court’s decision to create17

such a precarious business model, and although I’ve invested18

in many precarious business models, I’ve fortunately not19

invested in this one, but in any event, it is what it is.  I20

view the 6003(b) changes really not as temporally focused as21

Mr. Buchbinder does, although I understand his attempt to try22

to figure out what’s going on there.  I view them more simply23

as setting forth the standard that the Court applies for24

money that goes out of the debtors’ estate in the first 2025
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days of the case being the irreparable harm standard.  I’m1

not sure a second motion is required.  Money that goes out on2

day 21 may go out on a different standard, you know, the3

traditional critical trade standard, and whether that’s an4

irreparable harm standard or not, I’m not sure.  It comes5

awfully close to it if it’s not actually articulated as such. 6

But in any event, I think the debtors’ testimony and evidence7

today indicates that it is met in this instance, that there’s8

more value here as a going concern, and that that value will 9

be lost absent the critical trade motion.  Obviously, that10

relief should be as narrowly tailored as possible to avoid11

the irreparable harm, and I think the debtors have12

accomplished that in response to the objections, and the13

challenge that they’ve had by the bondholder and by the14

Office of the U.S. Trustee, and while I’m cognizant and very15

sensitive to doing as little - Mr. Nestor mentioned the16

concept of a sick patient and the first rule of the17

Hippocratic Oath, to first do no harm, and I’m certainly not,18

as the Judge, trying to do harm to the debtors’ estate or to19

the balance of power for the negotiation that needs to take20

place in this case to hopefully get to either to a consensual21

resolution on what you do with the debtors’ estate.  So, I22

think it is important to narrowly tailor it, and I’m very23

cognizant of that, but I think in this instance the24

exigencies of the business are such that the Court has no25
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choice but to approve the critical trade motion.  So I’ll1

sign the order as submitted, overrule the objections.  Do you2

have a clean copy, Mr. Nestor?3

MR. NESTOR: Yes, thank you.4

THE COURT: Thank you.  Mr. Richman, let’s take five5

minutes before we turn to the DIP.6

(Whereupon at 3:19 p.m., a recess was taken in the7

hearing in this matter.)8

(Whereupon at 3:34 p.m., the hearing in this matter9

reconvened and the following proceedings were had:)10

THE CLERK: All rise.11

THE COURT: Please be seated.12

MR. RICHMAN: Good afternoon, again, Your Honor. 13

Does Your Honor have the blackline of the DIP papers that was14

-15

THE COURT: I believe so.16

MR. RICHMAN: What might make the most sense before17

argument is to try to narrow what remaining issues there are,18

and this is going to be a little of a group effort, I think19

because there were conversations that have still been had up20

until we just finished the last break, so -21

THE COURT: All right.22

MR. RICHMAN: - I invite others to join.  Why don’t23

we start by walking through the blackline and the changes24

that have been agreed.  The first one, I believe is on page25
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25 -1

THE COURT: Hang on.2

MR. RICHMAN: And by the way, I do want to reiterate3

a point that was made earlier which is that we’ve been in4

pretty constant touch with Mr. Buchbinder’s office since late5

last week, and Guggenheim agreed before we did the6

blacklining to a significant number of changes that aren’t7

even reflected in here, and I just don’t want that point to8

be lost but these are sort of the last round of give and9

take.10

THE COURT: Okay.11

MR. RICHMAN: And page 25 reflects a striking out of12

language that the U.S. Trustee objected to.  13

THE COURT: Okay.14

MR. RICHMAN: The next change is on page 29.  And15

again, I believe this was requested by Mr. Buchbinder and16

agreed.17

THE COURT: All right.  That’s just in event of18

default; correct?19

MR. RICHMAN: Yes.20

THE COURT: All right.21

MR. RICHMAN: We have an open issue, as long as22

we’re flipping pages on page 30 to subparagraph (L), and we23

can get to that later, but the Trustee has asked for a24

position to change that particular paragraph, that we don’t25
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agree with, and we’re going to articulate that later.1

THE COURT: All right.2

MR. RICHMAN: The next blackline change is on page3

32.  More provisions being stricken at the request of the4

Trustee, and the last change -5

THE COURT: Hang on, hang on.  Let me read that one. 6

Sorry.  Oh, okay, all right.7

MR. RICHMAN: And the last change is on page 35 to8

eliminate language that I think the Trustee thought was in9

the nature of a comfort order, and no one takes a position on10

this one way or the other, but we’re striking the language11

and we’ll all rely on our respective beliefs and the12

Bankruptcy Code.13

THE COURT: Okay.14

MR. RICHMAN: I will ask Mr. Coleman and Mr.15

Buchbinder if I’ve missed - I think I mentioned one issue16

that I’m aware of that still remains in dispute, but if there17

are others, after the last round of dialogue, I’d ask for18

somebody to put those on the record.19

THE COURT: Well, let’s finish with the resolution. 20

So you had a change; didn’t you Mr. Coleman?  Mr. Guyder.21

MR. GUYDER: Good afternoon, Your Honor.  Dan Guyder22

from Allen & Overy on behalf of Guggenheim.  Just to address23

some of the confusion about what’s being proposed here.  I24

have three changes to the form of order.  I’ll just read25
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those into the record.  The first appears on page 2,1

Romanette (ii), paragraph starting out, “Established that2

financing arrangement”.  I think after the defined term “DIP3

facility” -4

THE COURT: Uh-huh.5

MR. GUYDER: If we add the following language:6

“Comprising a term loan commitment of $34 million, including7

up to $5,135,060 for the issuance of letters of credit, and8

the revolving loan commitment amount of $7 million,” I think9

that clarifies there are two parts to the facility.10

THE COURT: All right.11

MR. GUYDER: If we turn to page 13, the section12

titled “Authorization to Borrow”.  I would propose that we13

just strike that paragraph and replace it with the following14

language.15

THE COURT: Okay.16

MR. GUYDER: “Authorization to Borrow: To enable17

them to continue to operate their business during the interim18

period and subject to the terms and conditions of this19

interim order, the DIP credit agreement, documents20

compromising the DIP facility and the budget, the debtors are21

authorized and directed to enter into and perform under the22

DIP facility and in accordance with the budget and subject to23

the terms and conditions set forth in the DIP credit24

agreement, the debtors are authorized to draw up to 3.125
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million,” which, is that the - “3.1 million under the1

revolving loan commitment during the interim period.”2

THE COURT: All right, you need to strike “and3

directed”.4

MR. GUYDER: Okay.5

THE COURT: I’m not directing them to borrow money.6

MR. GUYDER: Fair enough.  And page 14, this is the7

carryover paragraph at the top, subparagraph (c) that reads:8

“Upon entry of this interim order”.  We should just revise9

that to say, “Upon entry of a final order, all pre-petition10

letters of credit issued under the pre-petition arrangements11

shall be deemed” and just continue on that way.  And I think12

that addresses the concerns.13

THE COURT: All right.14

MR. GUYDER: Thank you, Your Honor.15

THE COURT: Okay.16

MR. RICHMAN: And I guess I do have notes on17

potentially three other continuing issues that I’ll just18

mention, and then if they have been resolved, I would ask19

people to let us know.  One is paragraph (e) sub (4) on page20

8.  There’s an objection to the debtors’ release of the21

pre–petition lenders.  The next one I mentioned already, the22

page 29, page 30, “In event of default if any party23

challenges liens”.  That was the one I covered earlier. 24

There’s an issue with paragraph (19)(a) on page 33, an25
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objection to the lenders getting the benefits of the interim1

order if the subsequent relief isn’t approved, and I’ll2

respond to these with arguments.  I just wanted to lay out3

the four issues for Your Honor.  And the last one has to do4

with a waiver of discharge by the debtor, but I think we have5

a resolution of that one with Mr. Buchbinder where we’ll just6

put on the record that the debtor is doing that today.  I7

think the concern was that we were trying to get the waiver8

done prematurely, but I think if we do it today and make a9

record of it that that’s acceptable to the U.S. Trustee.  So10

that would mean, at least by my count, that there are three11

disputed - apart from the overall motion for the DIP12

financing as to which I would assume, based on what we’ve13

already heard, that we’ll get objections on the overall14

facility, that if the facility is granted by Your Honor on an15

interim basis, that we just have these remaining three issues16

to discuss.17

THE COURT: Well, let me hear objections.  18

MR. BUCHBINDER: Your Honor, Dave Buchbinder.  One19

of the problems I have right now is logistic.  I have a20

redline from about 8 this morning and I have a non-redline21

from about 11 o’clock this morning, and I haven’t had any22

time to try to conform them together.  So, I’m going to go23

through the redline I have in order and compare it to the24

draft I have because I don’t have any other way to25
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efficiently and quickly make sure I get them all.1

THE COURT: All right, understood.2

MR. BUCHBINDER: Page 4 and the long recital3

paragraph that doesn’t have a subdivision on - one, two,4

three, four, five, on the sixth line, you’ll notice that it5

says, “Adequate notice of the DIP motion and the interim6

hearing having been given under the circumstances.”  I had7

pointed out to counsel earlier that this phrase is not8

consistent with some of Judge Walsh’s earlier directives, and9

although this is not one of the decretal paragraphs, I10

suggested earlier that this phrase be withdrawn, and I’ll11

just leave that to the Court’s discretion.  The next issue12

which counsel did point out and if the Court wants to take13

these up as we go in the interest of time, I’ll -14

THE COURT: All right, any response to Mr.15

Buchbinder’s -16

MR. RICHMAN: Yes.  It’s fine to take out that17

phrase on page 4, Your Honor.  I actually - I thought we had18

agreed to do it and somehow it didn’t make it into -19

THE COURT: All right, so the entire phrase is20

stricken?21

MR. RICHMAN: The phrase “Adequate notice of a DIP22

motion and the interim hearing having been given under the23

circumstances”, that phrase will come out of the order.24

THE COURT: All right.  25
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MR. BUCHBINDER: As Mr. Richman pointed out a few1

moments ago, at page 8, before subparagraph (5) identified as2

“cash collateral”, at the end of the long follow-on paragraph3

from page 7 you’ll see a subdivision (b), and if you read it,4

Your Honor, you’ll see that it is a release in favor of the5

lender on the first day.6

MR. RICHMAN: Your Honor, it’s the debtors’ release. 7

We’re not purporting to bind any other parties in interest in8

the case.  In fact, I should add that there’s a provision9

built into the DIP motion and order for the liens to be10

investigated by a Creditors Committee or other party and a11

challenge period that’s built in.  So, we’re not trying to12

foreclose any other rights, but the debtor certainly in13

conjunction with reaching an agreement with their secured14

lender, I believe, have the full right to waive claims that15

they might have as part of the agreement.16

MR. BUCHBINDER: Your Honor, I don’t believe we have17

ever taken a position that a release in favor of a lender on18

a first day is appropriate.  This may go beyond a release.19

MR. RICHMAN: Your Honor, I would add, and I’ve been20

advised that that language comes from DIP orders that have21

been entered in other cases.  I think in my practice it’s22

fairly standard.  I don’t know, Mr. Buchbinder says it may go23

beyond a release, I don’t know what he means, but all that’s24

happening here is the debtor is releasing its secured25
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creditor in a good-faith exercise of its judgment and nobody1

else’s rights are being affected by this.2

MR. BUCHBINDER: Your Honor, the provisions would3

all be binding upon any subsequent estate representatives who4

are not present today.5

THE COURT: Yeah, that’s normal.  I’ll overrule the6

objection.7

MR. RICHMAN: Thank you.8

MR. BUCHBINDER: In the original drafts that I saw,9

Your Honor, there was some language that would have carved10

out of the Chapter 5 exclusions § 549 claims.  The lender did11

agree to eliminate all of those references and you will not12

see any of them in the final order.13

THE COURT: Uh-huh.14

MR. BUCHBINDER: Some of these changes were made15

earlier this morning, and that’s why I’m quickly trying to16

conform them, Your Honor.17

THE COURT: I understand.  It’s not a problem.18

MR. BUCHBINDER: The next open issue is the one that19

Mr. Richman mentioned on page - not 30 - on page 30,20

subparagraph (L), “Any challenge to the extent, validity,21

priority, or un-avoidability of a lien and security interest22

securing the DIP obligations on the pre-petition debt.”  This23

would be an event of default of the DIP if any party were to24

file a challenge as opposed to there being a successful25
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challenge.  Typically we’ve seen language that if the debtor1

files a challenge the debtor is in default, but this pertains2

to everybody and anything.  Any creditor could file a3

challenge without it being resisted by the debtor, without it4

being successful, the lender could call this loan in default,5

and we requested that at a minimum the words “successful” be6

inserted after the word “any”.  7

MR. RICHMAN: Your Honor, on issues like this, and I8

think the related issue of whether a secured creditor is9

required to finance litigation against it, we’re dealing in10

the whelm of policy more than law.  I think it’s clear, at11

least as a matter of law, that the secured creditor can’t be12

compelled to carve out from its collateral for anything, but13

we have customs and practices that have developed and14

designed to assure that Chapter 11 is not being used solely15

for the benefit of the secured creditor.  In this connection,16

we believe that the secured creditor has the absolute right17

to say that if somebody decides to bring litigation against18

and challenging its position in this case, that all bets are19

off, and that it is not going to stay in here with the20

generous terms that have been provided, not only for the DIP21

but for everything else that’s been going on in the case, and22

that they’re entitled to say, you know, if you want to sue23

us, fine.  It’s a different kind of a case then.  Now, just24

because it’s an event of default doesn’t mean that it can’t25
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be waived.  So, some of the parade of horribles that Mr.1

Buchbinder refers to, if a single creditor lobs in a2

frivolous action, I doubt that the bank is going to say,3

That’s it.  But, this is more clearly tied in to the other4

provision of the DIP which makes clear that while financing5

will be available under the approved DIP budgets for a6

Creditors Committee, for example, to investigate the pre-7

petition liens during the challenge period, if the Committee8

decides to actually bring litigation, the bank’s not going to9

pay for it, and no one expects them to, and there’s no law10

that compels them to.  So, to me, this is just an adjunct of11

that provision which says, you know what, for us to12

accomplish what we’re trying to accomplish here, to get to13

the end game of preserving the going-concern value, we can’t14

have people actually litigating against the only party who’s15

come to the table so far with any solution.  I think it’s16

justifiable, and it should be approved.17

MR. BUCHBINDER: Your Honor, what this boils down to18

is a Committee has permission to investigate the bonafides of19

the lien, but if it finds anything wrong with them, it can’t20

do anything about them.  This provision utterly chills a21

Committee or any other party from challenging the lien, and22

it is appropriate, as Mr. Richman points out.  No one is23

suggesting that a carve-out should fund the litigation24

against the lender, and no carve-outs do.  They authorize25
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investigations.  This goes beyond that.  This effectively1

chills a party from challenging the lien.  It’s one thing if2

the debtor agrees that it’s an event of default if it3

challenges the lien, it’s another thing to say that if any4

party in interest out there challenges the lien, the loan is5

in default.6

MR. RICHMAN: Your Honor, I agree with Mr.7

Buchbinder.  It’s intended to chill a challenge because a8

challenge to the liens could interfere with the entire9

process and involve more expense than anybody had10

anticipated, and I think the lender is entitled to say, These11

are the conditions on which we’re going to lend.  Now, the12

choice that’s really being presented to a Committee or13

anybody else is, you’d better make sure if you’re going to14

challenge the liens that you have a good case and that you’re15

ready to destroy the rest of the process.  I think it’s16

appropriate for them to put that out there and say, This is17

the way we want to proceed.  This is how we’re going to lend.18

MR. DEHNEY: Your Honor, Robert Dehney.  I do have19

comments going through the order, and I thought they were20

just dealing with the deal points they have, so I don’t know21

if you want my comment on this point.22

THE COURT: Well, if you’ve got a comment on this23

point, make it because I’m going to rule on it.24

MR. DEHNEY: Your Honor, we think that this default25
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is overreaching, and it puts outside the debtors’ power what1

can and can’t be done.  The debtor’s making acknowledgments2

for its own behalf, its agreement on the debtor, and we think3

that it shouldn’t be a default if anyone files an action or a4

challenge.5

THE COURT: All right.  Mr. Coleman, do you have a6

comment?7

MR. COLEMAN: Your Honor, you know, there’s a number8

of these points that we could discuss and debate in9

isolation.  I think Mr. Richman said it well when he said,10

these are the terms on which our client is prepared to lend,11

and again, I -12

THE COURT: Well, you know -13

MR. COLEMAN: And that would be enough, sorry.  And14

I think, again, we are not talking about -15

THE COURT: What’s your second argument?16

MR. COLEMAN: We’re not talking about provisions17

that are uncommon here, quite the contrary, and again, we are18

not talking about a situation where Guggenheim is being19

unsympathetic to the program, and there have been a large20

number of accommodations made, and I think everybody in the21

room, in their heart of hearts, would agree that this is22

probably the levelest of playing fields that’s been seen in23

quite some time in these kinds of circumstances.  Now, if24

there’s another lender, including the bondholders, that want25



182

to step up and provide better terms and take us out, we are1

delighted with that result, but as Mr. Victor testified,2

there are none, and this is the package I think Your Honor’s3

quite familiar with, you know, with this version of the4

story, and these are our terms, Your Honor, and I wish it5

were a different picture, but it’s not.6

THE COURT: I’m going to leave it in for the interim7

order because I don’t think it’s going to be an issue between8

now and the final order.  The debtors have waived the right9

to do this.  No one’s going to do it other than the10

Committee.  The Committee - it may be you, Mr. Dehney.  You11

may be someone else, I don’t know, but they can stand up here12

as the Committee at the final order and make the same13

argument, and I’ll listen to them, certainly without14

prejudice to my ruling in the final order, but I think in the15

interim, I think it’s particularly appropriate in the interim16

because the case is in flux and, you know, I don’t think it’s17

going to happen, but I don’t want it to happen in the next,18

you know, 20 days either.19

MR. DEHNEY: The only distinction I would make, Your20

Honor, is for DIP financing, new money, I could see Your21

Honor getting very comfortable with that.  This includes pre-22

petition and remember there is a transaction where the23

insider is involved in the pre-petition debt.  So, it’s going24

to really create a problem if there’s going to be an approval25
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where any challenge to pre-petition debt in which there’s an1

insider who did an equity backstop creates a default under2

the DIP financing when he’s not a participant of the DIP3

financing.  That would be the distinction I would draw, Your4

Honor.5

THE COURT: All right, well -6

MR. RICHMAN: Your Honor, I would just point out7

that there is no record before Your Honor today of the last8

several parts of that argument.9

THE COURT: Yeah, I was going to say, if someone10

wants to make that argument at the final order, I’m open to11

it, you know, develop the record there, but for the interim12

order I’m not troubled by this provision because I don’t13

think it’s going to be relevant in the next 20 days, and on14

April 24th, or, you know, if shockingly the final order gets15

moved, you know, which occasionally happens, I’ll let the16

Committee deal with it.  I think this is really an issue -17

the reality is, it will be the Committee who would be18

bringing this in this case.  So I’ll let them stand up for19

themselves at the final order, and I’ll hear them fresh and,20

you know, overruling it today is without prejudice to my21

right to sustain it at the final hearing.  Mr. Buchbinder?22

MR. BUCHBINDER: Yes, Your Honor, I was able to23

finish conforming the documents.24

THE COURT: All right.25
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MR. BUCHBINDER: The last issue, I believe, because1

there is one other but I think we’ve resolved it, as Mr.2

Richman indicated, is at page 34 in the good-faith finding3

paragraph that is the follow-on from page 33.  We were4

concerned that the last sentence might go too far.  The rest5

of the provision, we have no trouble with.6

THE COURT: I hate provisions like this.  Why isn’t7

the statute sufficient, for goodness sakes?  8

MR. RICHMAN: Your Honor, I’ll answer it indirectly,9

which is that, every DIP order I’ve ever seen provides10

assurance that whatever credit is extended during the instant11

period gets full protection in the event that, at the time of12

the final hearing, final approval is not obtained.  In other13

words, the lender has confidence knowing going forward from14

today that what it’s going to provide during this interim15

period is entitled to all of the super-priority liens and16

adequate protection and everything else provided.  I don’t17

think I’ve ever seen a DIP order that doesn’t have that, and18

-19

THE COURT: That’s not the issue.20

MR. RICHMAN: Well, I -21

THE COURT: I mean, that’s - the language - the22

issue is, do I go beyond that?  Do I go beyond protecting23

that?  Because that’s in there.  Look, it’s in there, “All of24

the provisions of this interim order are hereafter modified,25
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amended, or vacated by subsequent order of this or any other1

Court, the DIP lenders are entitled to the protections2

provided in § 364(e) of the Code.  And no such modification,3

amendment, or vacation shall affect validity, force-ability4

of any advances or lien or priority authorized or created5

hereby.”  Of course, then it goes on - Yeah, I concur.  I6

don’t like that last sentence. I’m going to strike it7

starting “since the loans” needs to be stricken.8

MR. COLEMAN: Your Honor, as long as you’re making9

the finding for 364(e) purposes, that I think are at the top10

of the page, I think for purposes of today we’re prepared to11

live with that.12

THE COURT: All right.13

MR. BUCHBINDER: Your Honor, the very last issue,14

and maybe we can end with a moment of minor levity, is, there15

is a provision that provides for a waiver of discharge by the16

debtor, and if you look on page 37, it says, “A DIP17

obligation shall not be discharged by the entry of an order.18

Debtors having waived such discharge pursuant to 1141(d)(4)19

of the Bankruptcy Code.”  Technically, if you open up the20

Code and - which you’re doing, you’ll find that you can’t21

enter into the waiver of the discharge until after the22

petition is filed.  So the debtor needs to confirm in a23

manner acceptable to the Court that the debtors’ waiver of24

discharge has only been entered into post-petition, and if it25
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can’t do that today, the discharge waiver, perhaps, should be1

deferred to the final hearing.  That’s the last issue, Your2

Honor.3

THE COURT: All right.  Well, since they didn’t file4

the DIP motion until after they filed their entry order for5

relief, I take the DIP motion itself to be a written waiver6

of discharge satisfying 1141(d).7

MR. RICHMAN: Thank you, Your Honor, we agree with8

that.9

THE COURT: But that’s interesting.  Mr. Buchbinder10

knows his Code.  Very well.  Mr. Dehney, do you have11

objections?  I have comments too, but we’ll run through yours12

first.13

MR. DEHNEY: I’m only at page 26 trying to read it,14

Your Honor, so I’d like - subject to what we’re doing today,15

I assume that they’re going to circulate a blackline for16

everyone’s review.  I would like the opportunity to review it17

while I’m not sitting at the table.  18

MR. RICHMAN: Well, actually, because we need the19

relief entered today if at all possible, we’ve been20

interlineating the changes as the hearing goes on and Mr.21

Dehney can review all the changes as soon as we’re finished.22

THE COURT: All right, we can take a break if23

necessary.24

MR. DEHNEY: Well, Your Honor, I came here today25
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thinking all they were doing was loaning 7 million and not1

really loaning new money, and I was going to argue this is2

simply cash collateral.  With the clarifications, they’ve3

said they are loaning new 3.1 million, and there won’t be any4

pay-downs.  I’ve gone through the revised order and there5

remain changes to be made to reflect that it’s only a $3.16

million new money loan today.  So when you get to use of7

proceeds and everything else, there are a number of spots in8

the order where I think we need to clarify that, but I can do9

that at break.10

THE COURT: Okay.11

MR. DEHNEY: With respect to approval of the DIP12

financing itself, Your Honor, we were of the view the DIP13

financing was unnecessary because cash collateral was14

sufficient.  That was predicated on them not paying out money15

on the pre-petition critical trade.  Now that that’s been16

approved, their budget shows that there would be a potential17

deficiency.  So, I guess I have to focus on the DIP, and18

fundamentally, Your Honor, we find it objectionable that the19

estate has to pay under-secured lenders commitment fees and20

adequate protection payments and the like in order for them21

to foreclose on their assets where the testimony is, there is22

nothing for unsecured creditors.  And it just - We think, so23

- there shouldn’t be any payment of any points for them to24

liquidate their collateral.  This is a process they’ve set up25
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designed to cleanse their collateral.  They’ve already1

indicated what the value is likely to be, and the estate2

shouldn’t have to bear that in terms of a 364 finding and3

claim that comes ahead of everyone else.  If they want to4

liquidate their collateral, they can do it out of court. 5

They can have the stay lifted, Your Honor, but we shouldn’t6

have to pay for it.  Likewise, we don’t think that adequate7

protection payments on account of the pre-petition debt is8

appropriate.  We don’t think there’s been any demonstration9

of a need for it.  If anything, it’s been demonstrated10

they’re under-secured.  They’re not entitled to interest,11

Your Honor.  Now, they may say, Well, the estate is using our12

collateral, and we’re entitled to adequate protection for13

that.  Well, they’re charging fees, 3 1/2 percent to borrow14

money to loan money to sell to themselves.  We just don’t see15

how that can create the basis for adequate protection.  And16

then, you know, we don’t have the bid procedures, but you’ll17

see in the bid procedures motion that they want 2 percent or18

more to cover their expenses as part of the sale process,19

which is the credit bidding.  So, when we look at the whole20

package, Your Honor, we think if they want to loan new money,21

let them loan new money.  They get 364 protection for the new22

money, but everything else would be replacement liens, use of23

cash collateral without waiving any rights the estate may24

have.  And that’s where we are, just given the economics of25



189

the case and really what had been teed up in front of Your1

Honor.2

THE COURT: All right.3

MR. DEHNEY: On the form of order, as I said, Your4

Honor, there are a number of places where they have - I’m5

just flipping through the order now going from the beginning. 6

Counsel read in the change, page 2, carried over to page 3 of7

the blackline I have, talks about payment of the pre-petition8

letters of credit.  I believe that’s going to be deleted.  9

THE COURT: Where are you - I’m sorry?10

MR. DEHNEY: The handwritten notes that I saw from11

counsel trying to clarify what they’re ultimately seeking,12

which is the 7 million, still appears in the blackline order13

as today you approving a $41 million facility of which X14

amount is available.  So I want to confirm -15

UNIDENTIFIED SPEAKER: Could you give us a page16

reference, please.17

THE COURT: I am approving the facility today.  I’m18

just authorizing 3.1 million of the loan.  There’s no further19

authorization beyond that, but the facility isn’t bifurcated.20

MR. DEHNEY: In (g) on page 10, they’re going to21

make the change, so, upon entry of the final order, the pre-22

petition letters of credit would come into play.23

THE COURT: All right.24

MR. DEHNEY: Your Honor, again, clarification.  In25
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(h) it talks about the application -1

THE COURT: (h) where?2

MR. DEHNEY: Page 10.3

THE COURT: All right.4

MR. DEHNEY: Application of proceeds of pre-petition5

debt.  All proceeds of the sale or other disposition of the6

collateral, which would also be their inventory, this weighs7

out a permanent pay-down, and I understood there wasn’t going8

to be any of that on the pre-petition debt on an interim9

basis.  Again, that’s why - a lot of this stuff I think we10

could resolve if I take some time with lender’s counsel to11

clean it up, but these are the types of changes and issues12

I’ve got.  13

THE COURT: That’s a problem.  You’re going to have14

to fix that.15

MR. COLEMAN: Your Honor, I think the intention16

there was ordinary course.17

THE COURT: Ordinary - I don’t care.18

MR. COLEMAN: It’s the opposite of ordinary course,19

Your Honor.20

THE COURT: I don’t care.  You’re not authorized to21

pay pre-petition debt by this order.  I don’t care where it22

comes from, ordinary or not ordinary; right?  There’s no23

roll-up today.24

MR. COLEMAN: There’s no roll-up.25
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THE COURT: And there’s no authorization to pay the1

pre-petition debt except for adequate protection.  So -2

MR. COLEMAN: Thank you, Your Honor.3

THE COURT:  - if you want to get paid on the pre-4

petition debt, you have to do -5

MR. COLEMAN: Right.6

THE COURT: - you know, either pursuant to the roll-7

up or under a plan.8

MR. DEHNEY: Your Honor, I think you gave me an idea9

where you are on item (I) which is our objection to the10

payment of any pre-petition amounts as adequate protection to11

them for the process that they’ve engineered to liquidate12

their own collateral.13

THE COURT: Well, let me speak to that.  I’m going14

to overrule your global objection to the DIP financing.  I15

think the testimony today and the nature of the case is16

clearly such that the DIP financing is necessary to keep this17

business afloat.  I am cognizant of the fact that the DIP18

lender is the pre–petition lender is the bidder.  I’ve got a19

couple of cases where there are a couple of other adjectives20

that would describe them, so it’s not so bad.  But I don’t21

think - I think Mr. Victor, frankly, put it very, very well,22

when he said, the question is, is there any other reasonable23

option at this point in the case, and the answer is clearly,24

no.  I understand the idea that they can’t set up - they25
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can’t set it up themselves, and I looked at this DIP facility1

very carefully in the context of the fact that they were also2

the bidder.  And, so, I do have some comments that, you know,3

that I’ll go through that, you know, I’m maybe keeping them4

on a shorter leash than I otherwise would, but I do think5

that they’re entitled to be a DIP lender in this case, and I6

think the debtors have indicated and shown a record requiring7

DIP lending in this case and as part of that, I think they’re8

entitled to adequate protection.  So, at least so far.  And9

again, no actual money goes out the door between now and the10

final hearing.  I understand it’s the obligations being11

accrued by the debtors, but it’s not actually being paid, so,12

if we have to revisit it, we’ll revisit it, but at least for13

today’s purposes, I think they’re entitled to adequate14

protection, which includes payment on their pre–petition15

interest, but not on the principal.16

MR. DEHNEY: Your Honor in page 12, (2)(a), I assume17

with the clarifications, that there is no roll-up and no18

payment use of proceeds.  When they’re asking for approval of19

the DIP financing documents, this order is going to govern20

because none of us have had a chance to mark up the credit21

agreements to reflect, for example, Your Honor’s ruling on22

(h).23

MR. RICHMAN: If Mr. Dehney is suggesting that we24

need to -25
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THE COURT: Page 37.1

MR. RICHMAN: - remind everybody to follow a court2

order and not violate a court order.3

THE COURT: Well, it doesn’t matter.  Page 374

specifically says it.  “In the event of any inconsistency5

between the terms and conditions of the financing and interim6

order, the order controls.”  I think that’s in every DIP7

order I’ve ever seen.8

MR. DEHNEY: Okay.  Application of proceeds (c)(13),9

I understand they’re going to make another change to reflect10

the pre-petition letters of credit and pre-petition11

obligations.12

THE COURT: They’re going to make - it’s going to13

say “final order”.14

MR. DEHNEY: Right.15

THE COURT: Right.16

MR. DEHNEY: Your Honor, I understand, and I17

apologize because I haven’t gotten through it, but on the new18

money loans they get liens on everything except avoidance19

actions.  On the pre-petition debt, they just get replacement20

liens, they’re not getting new liens on anything.21

UNIDENTIFIED SPEAKER: That’s correct, Your Honor.22

THE COURT: Okay.23

UNIDENTIFIED SPEAKER: It’s truly replacement liens.24

MR. DEHNEY: And on avoidance actions - let me come25
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back - avoidance actions, I asked Mr. Nestor in connection1

with the critical trade vendor motion where the 8-plus2

million in trade claims are going to be paid, I wanted to3

confirm the avoidance actions are not being waived in4

connection with that.  Is that correct, that we’re not5

waiving avoidance actions in connection with that motion?6

MR. NESTOR: Your Honor, the motion does not7

contemplate that, and the agreement that was attached does8

not contemplate waiving avoidance actions.  So, no avoidance9

actions will be waived by the debtor in connection with the10

trade agreements.11

THE COURT: Okay.12

MR. DEHNEY: Okay.  I just wanted to confirm that13

because counsel for the lender has indicated that there’s no14

lien in the avoidance actions until final hearing, no super-15

priority claim to avoidance action.16

THE COURT: All right.17

MR. DEHNEY: Your Honor, this - earlier there was a18

discussion about what is a default under the DIP, and I heard19

Your Honor, and on page 18, it says, in (b) and the whole20

(3)(b), “No cash collateral or advances under DIP may be used21

by the debtors, any Committee, or entity to object to or22

contest in any manner”, and I just wanted to clarify, that23

doesn’t preclude anyone from objecting to the DIP financing.24

MR. RICHMAN: That wasn’t the intent or we would25
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have been saying something far earlier today.1

THE COURT: All right, well, look, I do need you to2

strike part of that though.  I think “or any other rights or3

interest of the pre-petition secured parties” is too broad. 4

I mean, I certainly understand and I have no problem with you5

not having to fund an objection or contesting of the liens or 6

the loans or to assert a claim or cause of action, but, you7

know, other rights or interest of the pre-petition secured8

parties, I mean, does that mean if you disagree with the -9

MR. RICHMAN: We agree.10

THE COURT: Okay.11

MR. RICHMAN: It’s surplusage.12

THE COURT: Just that one little clause.13

MR. RICHMAN: Yeah, but just so the record is clear. 14

We’re going to strike the words “or any other rights or15

interests of the pre-petition secured parties” in paragraph16

(3)(b).17

THE COURT: Okay.18

MR. DEHNEY: Your Honor, page 20, (d) in the whole.19

This requires the establishment of an indemnity escrow today20

in respect of the pad of the DIP on the back end.  I thought21

it was premature.22

THE COURT: I didn’t even - I have a big question23

mark because I didn’t quite get this provision.  So maybe24

somebody can explain to me what this is about.25
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MR. COLEMAN: Your Honor, that can be held till the1

final hearing.  That’s not going to happen in the interim2

period.3

THE COURT: All right, so just strike it.4

MR. COLEMAN: For purposes of the interim order, we5

can strike that.6

THE COURT: All right.  I just didn’t understand it,7

so - Okay.8

MR. DEHNEY: Your Honor, some of the comments I have9

you may want to wait for the - I think the challenge period10

is too short.  I think a Committee should have standing right11

now.  I don’t know if you want to entertain those now or wait12

-13

THE COURT: No.  No, I will not.14

MR. DEHNEY: Okay.15

THE COURT: It’s the standard challenge period.  You16

can talk about it at the final order, same with the carve-17

out.  I don’t know if you have a complaint about the carve-18

out.  You probably do, but we’ll let the Committee fight that19

fight.20

MR. DEHNEY: Your Honor, my next comment goes to the21

default, all the default provisions.  22

THE COURT: We changed (h); right?  Have we change23

(h)?  We changed (h)- of the default provisions?  I’m working24

off two blacklines too, sorry.25
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UNIDENTIFIED SPEAKER: Yeah, we changed it in1

accordance with the blackline, Your Honor.2

THE COURT: All right.3

UNIDENTIFIED SPEAKER: And just so we’re clear,4

especially as it relates to the plan of reorganization, it’s5

highly unlikely that there’s going to be any plan filed6

before the end of the term, and if the sale is accomplished,7

then Guggenheim will be gone and there won’t be a DIP in any8

event.  So, a lot of these fairly standard default provisions9

that secured lenders usually ask for and get are not even10

going to be terribly relevant the way this case is likely to11

play out.12

THE COURT: Well, we’ll see how it plays out.  I13

mean do you have specific ones or do you have a problem with14

all of them or -15

MR. DEHNEY: Your Honor, more specifically, I guess,16

to the extent there’s a default, they want the ability to17

exercise their rights and remedies with respect to the pre-18

petition debt, and I think that’s premature on an interim19

basis.  It hasn’t been rolled up.20

THE COURT: Where do you see that?21

UNIDENTIFIED SPEAKER: It’s part of the adequate22

protection, Your Honor.23

THE COURT: Yeah, I agree.  I agree, actually, if24

there’s a default, there’s a default.  So, otherwise I’d just 25
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have them file a stay relief motion which would be granted in1

any event.2

MR. DEHNEY: Your Honor, in (f) on page 36, they’re3

asking you to make a finding or ruling today that they’re not4

obligated to marshal, and that might be appropriate for the5

DIP but I don’t know if it’s appropriate for the pre-6

petition.  Again, at least, in the debtors’ first day7

affidavit, they refer to a guaranty that’s collateralized,8

and I haven’t seen the documents, but I don’t know that it’s9

appropriate today to suggest there’s no obligation to look to10

the collateral backstopping that.11

MR. COLEMAN: Your Honor, that collateral12

backstopping the guaranty is provided by separate debtor. 13

I’m not aware of a -14

THE COURT: Little “d” debtor.15

MR. COLEMAN: Thank you, Your Honor.  I’m not aware16

of the marshaling doctrine requiring us to marshal as among17

our obligors.18

THE COURT: Well, I think - again, I mean, it’s a19

fairly standard provision although the wrinkle on it, Mr.20

Dehney correctly points out, is that you might have other21

resources available to collateralize your debt, but isn’t22

that whole point of the no-marshaling provision to not - in23

the event that’s the case, to not require it?24

MR. COLEMAN: Indeed.25
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THE COURT: And I’m not even sure -1

MR. DEHNEY: Your Honor, if they want to do it on a2

final basis and people can get copies of the documents, I3

just don’t know what we’re waiving but I know that in the4

documents, they mentioned the collateral -5

THE COURT: Well, I’m going to allow it for the6

interim order without prejudice to raise it in connection7

with the final order because, again, I don’t think there will8

be - if they’re marshaling their assets in the next 20 days,9

we’ve got bigger problems.  Right?  Case is, you know, the10

case is over or it’s not over but it’s a liquidation, and11

maybe not an orderly one.12

UNIDENTIFIED SPEAKER: We already have big problems,13

but those would be bigger.14

THE COURT: Yeah.15

MR. DEHNEY: I guess that’s it, Your Honor.  16

THE COURT: Okay.17

MR. RICHMAN: Are you sure?18

MR. DEHNEY: With more time, I’m sure I could find19

more, Michael.20

THE COURT: Well, that’s a reason not to give you21

more, isn’t it?  No, but you need to look at the order after. 22

We’ll take a break after and you can go through it and make23

sure the order reflects everything, but I’ll sign it today. 24

As I said, I’m going to overrule the global objection.  I25
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have some comments, though to the order.  I think most of1

which were covered, but - Page 17 of - I don’t know which -2

actually page 16 of the - I’m sorry, page 16 of the redline3

you handed up.  The definition of “permitted prior liens”. 4

If you go back - first of all, the DIP loan document that I5

saw didn’t have that as a defined term.  It was permitted6

encumbrances wasn’t permitted priority.  I didn’t see it at7

least.  I looked as best I could, but if you go back to page8

7 and it’s actually now page - yeah, it’s still page 7.  It’s9

a defined term here, permitted prior liens, and my problem is10

that it’s - is that it’s too narrow because it says - yeah,11

with priority over all other liens except any liens otherwise12

permitted by the pre-petition financing agreement - The way I13

read this, and here’s my point.  A lot of times you’ll see14

when you’ve got the same pre-petition lender who is also a15

DIP lender, is there will be this concept of permitted liens,16

and they’ll say that it’s only permitted prior liens only17

include liens that pre-petition liens that would not have18

been - would have been permissible under the pre-petition19

facility.  And my issue always in that is if you’re priming20

yourself, which you are here, okay, and although not in the21

interim.  It happens - Oh, no, you are priming yourself.  You22

are priming yourself.  You have to carve out all - because23

you’re not providing the adequate protection for the carve-24

out to anyone other than yourself, you have to carve out25
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prior liens.  So my concern was, when I read this, it seemed1

to indicate when I read it preparing and maybe it doesn’t say2

it now as I look at again, although I’m getting tired, that3

if it was not a permitted lien under the pre-petition4

facility it’s not a permitted lien for purposes of this5

order.  All prior liens are permitted liens.  So, for6

instance, if you had a mechanics lien - you probably don’t,7

but if you had a mechanics lien in place or you get one today8

that reaches back, that’s going to trump your 364(d)9

protection.  That’s all I’m trying to get at, and when I read10

this, I thought that that was not what it said, but maybe it11

is what it says now.12

MR. COLEMAN: So Your Honor’s point, is that if it’s13

a prior lien wether or not it was permitted, it remains14

prior.15

THE COURT: Right.  It’s permitted for purposes of16

the order even if it was un-permitted for purposes of your17

pre–petition lien.18

MR. COLEMAN: Understood.19

THE COURT: So, with that comment, maybe you can20

make sure that that’s what’s happening, and if it is, I don’t21

have a problem, and if it’s not, fix it.22

MR. RICHMAN: Well, we’ll clarify the language, Your23

Honor.24

THE COURT: Sorry, I wasn’t very articulate.  Page,25
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I think, 19.  No, I’m sorry, page 18, last sentence of, I1

guess what’s carryover (a) or subparagraph (a), “Nothing in2

this interim order shall authorize the disposition of any3

assets of the debtors or their estates outside the ordinary4

course of business or other proceeds resulting therefrom5

except as permitted in the DIP facility and the DIP credit6

agreement in accordance with the budget.”  Now, I have a7

problem with that “except” because it seems to indicate that8

this Court is authorizing the debtor to dispose of assets9

outside the ordinary course of business if the DIP agreement10

and the budget say it is, and I’m not.11

MR. RICHMAN: And, Your Honor, that’s a good catch. 12

I’m not aware of anything in any of the DIP papers that would13

authorize us to do anything other than what the Bankruptcy14

Code says, so I’m suggesting that we agree to delete that.15

THE COURT: Well, or you can just stop at16

“therefrom”.  I don’t mind - but the exception seems to17

indicate by negative inference the limitation on the nothing18

seems to indicate it’s being authorized.19

MR. RICHMAN: That’s agreed, Your Honor.20

THE COURT: All right.  Under collateral rights,21

paragraph (11)(b), “There shall not be entered in these22

proceedings any order authorizing relief from the automatic23

stay.”  Now, I don’t mind not working too much, but you can’t24

take whole sections of the Code away from me, Mr. Coleman.25
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MR. COLEMAN: Well, Your Honor -1

THE COURT: It can be default, but I’m not going to2

agree to not - You’re saying I can’t enter a stay relief3

order.4

MR. COLEMAN: Your Honor, we would accept that as an5

event of default under the DIP loan.6

THE COURT: Fine.7

UNIDENTIFIED SPEAKER: Thank you.8

THE COURT: Oh, I remember.  My issue with page 27,9

paragraph (12) is a revision providing that if there’s a10

subsequent financing, “All of the cash proceeds derives from11

such credit or debt shall immediately be turned over to the12

DIP agent in reduction of the DIP obligations and at the13

direction of the pre-petition agent in its sole discretion or14

reduction of the pre-petition debt to the extent so15

directed.”  I guess there’s the sort of tail end of that16

which is the point Mr. Dehney’s been raising which is there’s17

no - at this point there’s no authorization to pay down the18

pre-petition debt.  My problem was actually, if there’s no19

limitation there, so my question is, in the unlikely event20

that the proceeds are more than the debt, as this is written,21

it all still goes to the DIP agent.  So I think you can’t get22

more than you’re owed, sorry to say, Mr. Coleman.23

MR. COLEMAN: Your Honor, you know, when we came24

here today that was the one thing that we were trying to get. 25
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We’ll make that clear, thank you.1

THE COURT: You’re welcome.  And on the next page,2

this paragraph (15), disposition of collateral, this is a3

similar comment to my last comment, which is, it’s fine as an4

event of default, but I have a real problem prohibiting the5

debtor from the exercise of its fiduciary duties from being6

able to take any kind of actions that may upset you.  It’s7

highly unlikely that they’ll have to do it, but if they have8

to do it, they have to be able to do it, and you can declare9

an event of default.  And it can be, if you want the event of10

default to be - to make sure you have enough time, it can11

certainly be, you know, request or intend or whatnot, won’t12

make you actually wait to the actual sale or the actual13

assumption or rejection.  14

MR. COLEMAN: That’s fine, Your Honor.15

THE COURT: Okay.  That’s all I had.16

MR. RICHMAN: Your Honor, I want to take the17

opportunity on behalf of the debtors to thank Your Honor and18

your court staff for working through lunch and working with19

us to get to almost the end of the hearing today.  We’re very20

grateful.  I know also that some of the things that came up21

in the final and interim order in the papers are just the22

function of so many people working so hard to bring it to23

where it is today, and there was some glitches, and I24

appreciate Your Honor working through this with us.  So,25
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thank you.1

THE COURT: You’re welcome.  So, shall we take a2

break to allow you to turn the order and make sure it looks3

good?4

MR. RICHMAN: Yes, thank you, Your Honor.5

THE COURT: All right, and then, if it’s all6

agreeing, you just want to knock on the door and hand it us7

sobeit.  If you need us to come back or need me to come back8

on the bench, let me know, and I’ll come back on the bench.9

MR. RICHMAN: Thank you very much, Your Honor.10

ALL: Thank you, Your Honor.11

(Whereupon at 4:31 p.m., the hearing in this matter12

was concluded for this date.)13

14

15

16
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