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June 22,2011 RE: Hamer v. Allstate Insurance Company, et ai, No. lICV-02933-CS 

Dear Judge Seibel, 

The plaintiff begs the courts forgiveness, as he cannot possibly address the defendants' six pages of 
responses in three pages. Regarding the deficiencies in the complaint, the plaintiff originally filed this action in 
New York State Supreme Court, where, in the past, the plaintiff was instructed not to include evidence within his 
complaint. In addition, the plaintiff would ask the Court to take into consideration that he had ten days to form this' 
response, versus the ten weeks allowed to the defendants to answer his complaint. The plaintiff states that the 
defendants have failed to deny any allegations in the plaintiff's complaint. 

The essence ofthis complaint are the defendants' unreasonable actions that those defendants undertake in 
their attempt to control a market for those defendants benefit, at the expense of the consumer. These defendants 
base their behaviors upon an ''unofficial'' opinion proffered by the New York State Insurance Commission without 
consideration for the law. This action is about the defendant's failure to pay the "fair and equitable" "reasonable 
and customary" and "reasonable" charges submitted by the pJaintiffto the defendants. The defendant's actions are 
designed to force the plaintiff to perform work in a specific manner, and charge amounts specified by the defendants 
for that work, in a manner determined by those defendants. This system defines labor as a commodity, and fails to 
address the actual and true costs ofauto glass repair and replacement on a ''per incident" and "average cosf' basis. In 
reality, the defendants have created a system that is detrimental to the consumer by increasing auto glass claim costs, 
and unnecessary windshield replacements (thereby benefitting Safelite and PGW, owners of the "CLAIMS 
MANAGEMENT" companies, and manufacturers ofwindshields). The plaintiffshall provide evidence that not 
only do these practices cost the consumer more money by causing the replacement ofmore windshields than is 
necessary, it also creates unsafe situations for the consumer, and is environmentally unsound. 

At the preliminary hearing, the plaintiff shall move for Summary Judgment regarding his First Cause of 
Action. Also, the plaintiff shall move the court for leave to file an amended complaint in accordance with New 
York State Civil Practice Law and Rules R 3025, or Rule 15 of the Federal Civil Judicial Procedure and Rules, so 
that any deficiencies may be addressed and corrected, and to file an amended Summons if the court shall decide that 
the mis-naming of"Unitrin Auto and Home Insurance" as "Initrin Auto and Home Insurance" shall be a defect 
requiring correction due to prejudice to the parties in question. It appears, however, that Unitrin should be combined 
with another defendant parent company. The plaintiff shall also be adding other defendants and other transactions to 
his amended complaint. 

This letter is in response to the request for a preliminary conference by Fiona Schaeffer (Jones Day) 
allegedly representing defendants Belron U.S. Incorporated (BeJron) and SafeJite Group, Incorporated (Safelite) in 
the above referenced action. Her letter is allegedly submitted jointly with Cohen & Grigsby, counsel for (PGW) and 
(Lynx). The PlaintiffwiII also address the letter submitted by Douglas Dunham (Skadden, Arps, Slate, Meagher & 
Flom LLP), where Mr. Dunham claims to allegedly represent State Farm Mutual Automobile Insurance Company in 
this action, and claims to write on behalf ofall insurance company defendants. 

The plaintiff will address Mr. Dunham's letter first. Regarding his second paragraph: The plaintiff's 
allegation of ownership of his business, (Compl" 20-23), is a matter of public record. The plaintiff has mailed 
copies ofrepair invoices, work orders, and assignments of policy proceeds to the insurer defendants by First Class 
Mail, and Certified Mail in all cases, and will prove receipt of such communications by U .S.P.S. return receipts. 
In all cases, the insurers failed to deny any of those claims submitted, and have failed to offer any explanation for 
their failure to pay these claims. In all cases regarding receipt ofCertified Mail, no responses were given to the 
plaintiff from the defendant insurers, in violation of New York State law § 2601 (2), and NYCRR 216.4 (a). The 
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plaintiffshall prove conclusively the value of his services in accordance with Civil Practice Law and Rules (CPLR) 
Rule 4533-0. Prima tacie proo(ofdamages. (which states in relevant part): 

"An itemized bill or invoice, receipted or marked paid, for services or repairs ofan amount not in excess f 
two thousand dollars is admissible in evidence and is prima facie evidence of the reasonable value and 
necessity of such services or repairs itemized therein in any civil action ....." ; 

The plaintiffshall also prove the failure of the defendants to pay the reasonable value of the plaintiff's services in 
accordance with New York Codes. Rules. and Regulations (NYCRR) 216.6 (0) Standards for prompt. {air and 
equitable settlements. (which states in relevant part) : 

"(a) In any case where there is no dispute as to coverage, it shall be the duty ofevery insurer to offer 
claimants, or their authorized representatives, amounts which are fair and reasonable as shown by its 
investigation of the claim, providing the amounts so offered are within policy limits and in accordance with 
the policy provisions." 

The plaintiff shall also offer as proofof the reasonable value of his services; similar claims paid in full by the 
defendants, and court judgments and settlements in favor of the plaintiff for the full amount of his charges. In 
addition, the plaintiff shall prove conclusively that his business offers a unique mix of services and products not 
offered by any of his competitors in the geographical area served by him, via proprietary products and patented 
items, and proprietary methods, which consistently bring lower costs to the consumer. 

The insurer defendants have a duty and obligation to report any repair shop overcharges to the New York State 
Department of motor Vehicles in accordance with New York State law § 3411 (I), and NYCRR 216.7, and in no 
instance, since the beginning of time to the present, has any insurer tiled such a report against the plaintiff .. 

Regarding Mr. Dunham's third paragraph: The essence of this complaint is the defendants' failure to abide 
by the laws ofNew York and the United States, while acting unreasonably by performing (as a regular course of 
business) unfair practices which violate the rights ofthe plaintiff and effects higher costs upon the consumer. The 
defendants fail to admit and accept that the plaintiff consistently provides lower costs to those defendants and the 
consumer at large. None of the defendants have alleged or offered proof that any repair shop was "recommended" 
or "suggested" to any of the plaintitrs customers concerning the claims in question, making the citation of the 
informal opinion of the New York State Insurance Department General Counsel (March 6, 2002), moot. In addition, 
this opinion is not conclusive, is declared "informal", and the ultimate issue is to be decided by the\trier of fact. In 
contradiction to the informal opinion cited, the Insurance Department State ofNew York Principle Examiner Barry 
Bistreich, Dept. File # CSB-773 170, responds to the plaintiff's request for opinion (in relevant portion): 

Plaintiff Question: Does the New York State Insurance Department informal opinion dated March 6, 2002, 
RE: Glass Claims (above) consider in any way, shape, or form: 

a. New York State Civil Law and Rules Rule 4533-0. Prima tacie proofofdamages., where the 
"reasonable" charges are determined by proofof paid invoices for the same services or goods supplied by the repair 
shop? 

b. !yew York State General Business Law Sec. 340 (4). where "The labor of human beings shall not be 
deemed or held to be a commodity." 

c. New York State Codes. Rules. and Regulations Sec. 216.6, where: 
(a) In any case where there is no dispute as to coverage, it shall be the duty ofevery insurer to 

offer claimants, or their authorized representatives, amounts which are fair and reasonable as shown by its 
investigation ofthe claim, providing the amounts so offered are within policy limits and in accordance with the 
policy provisions. 

Insurance Dept. answer: Be advised that the New York State Department ofMotor Vehicles, 6 Empire 
State Plaza, Albany, NY 12228, Division of Vehicle Safety has jurisdiction with regards to this question. 

Thus, the State of New York Insurance Department does not consider the law when issuing its informal opinion 
dated March 6, 2002, and. according to them, they do not have jurisdiction regarding the conclusion in the informal 
opinion cited by the defendants. The opinion of the N.Y. Dept. of Ins. Office ofGen. Counsel, Op. cited is not law, 
and does not determine ifthe defendant's practices are consistent with the law, as stated by Mr. Dunham. In 
addition, the defendants cannot state with certainty what repairs or charges would have pertained if the insured had 
gone to another shop, as this did not occur, and no estimate, inspection. or repair or replacement was performed by 
another repair facility in any ofthese cases. Indeed, ifanother repair shop were "recommended" or "suggested" to a 
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claimant in New York by a person not having a New York Independent Adjusters license, (as in the case of the 

"Non-Insurer" defendants) this would be without effect, as those persons have no license, right, justification, or 
authority to perform such counsel. 

Regarding Mr. Dunham's fourth and fifth paragraphs: Mr. Dunham takes the plaintiff's allegation's in his 
complaint out ofcontext. In complaint, 199, the plaintiffclearly states: "The PLAINTIFF has no contract, 
agreement, arrangement, or accord, with any insurer, the defendant PGW, the defendant LYNX, the defendant 
BELRON, or the defendant SAFELlTE, regarding billing or c:bar:ge5 ....." (emphasis added) 

In his complaint, 205, plaintiff alleges the contracts that have been breached. In his amended complaint, plaintiff 
shall clarify that the plaintiff had verbal contracts with the defendant insurers regarding his customers' insurance 
coverages that would pay for his services, and those commitments made by those insurers to pay such claims, and I 
or their failure to inform the plaintiff of any limitations ofcoverages. The plaintiff shall supply witness statements 
and recordings oftelephone communications with the defendants to support his allegations. 

Plaintiff's claim for breach ofcontract may also be explained by one of three ways. 

One: In accordance with NYCRR 216.7 (2), Standards tor prompt, toir and equitable settlement ofmotor vehicle 
physical damage claims, which states in pertinent part: 

(2) Such designated representative may legally act on the insured's behalf. 

The plaintiff, as assignee, is acting on behalf of the insured to collect policy proceeds due under their contract with 
the insurer for repairs performed by the plaintiff, and where the insured has assigned to the plaintiff the right to 
collect for said repairs. Indeed, New York case law supports this fact, see: «(James McKinney & Son v Lake Placid 
1980 Olympic Games, 61 NY2d 836, 838 (1984]) stating: "Only where there is a properly executed assignment does 
an assignee become the "real party in interest" and acquire standing to enforce the rights ofan assignor.", and (Leon 
v Martinez, 84 NY2d 83, 88 (1994], citing 4 Corbin, Contracts § 879, at 528 (1951 D, stating: "(TJo effect an 
assignment, .. there (must] be a perfected transaction between the assignor and assignee, intended by those parties 
to vest in the assignee a present right in the things (or rights1 assigned" 

Two: The plaintiff is acting in accordance with New York Unitorm Commercial Code (UCO Section 2 - 210. (4), 
Delegation ofperformance: Assignment ofrights, that states in pertinent part: 

(4) An assignment of "the contract" or of nail my rights under the contract" or an assignment in similar 
general terms is an assignment ofrights and unless the language or the circumstances (as in an assignment 
for security) indicate the contrary, it is a delegation of performance of the duties of the assignor and its 
acceptance by the assignee constitutes a promise by him to perform those duties." 

Three: The plaintiff states that he has fulfilled the requirements of New York law Sec. § 30/3. Particularity of 
statements generallv. Which states: 

"Statements in a pleading shall be sufficiently particular to give the court and parties notice of the 
transactions, occurrences, or series oftransactions or occurrences, intended to be proved and the material elements 
ofeach cause ofaction or defense." 

Whereas sufficiently particular notice has been given to the defendants that would allow them to understand the 
reason for this cause ofaction. Ifthe title of this cause ofaction is misstated, the plaintiffwill rename it as 
"FAILURE TO PAY COVERED INSURANCE CLAIMS FOR REPAIRS PERFORMED AND COMPLETED BY 
THE PLAINTIFF AS ASSIGNEE" or "ILLEGAL EVASION OF INSURANCE CLAIMS" or similar. 

The defendants have failed to raise any issues regarding the plaintiff's demands for payment for work performed 
after receiving pertinent communications boldly stating "NOTICE OF CLAIM" via Certified Mail, Return Receipt 
Requested, asking the insurer "If for any reason, you believe that this claim is not your responsibility, please contact 
me in writing with those reasons at the address above." Included with each 'NOTICE OF CLAIM" were copies of 
each insured's Work Order, Invoice, and Assignment ofPolicy Proceeds. The plaintiff shall enter into evidence 
dozens of these "NOTICE OF CLAIM" letters, relevant to aU insurer defendants. The defendant insurers had a 
"duty and obligation" to respond to these communications in accordance with New York law Sec. 2601. (2) Unfair 
claim settlement practices. penalties, which states in pertinent part: 
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Any ofthe following acts by an insurer, if committed without just cause and performed with such 
frequency as to indicate a general business practice, shall constitute unfair claim settlement practices: 

(2) failing to acknowledge with reasonable promptness pertinent communications as to claims arising 
under its policies; 

and: NYCRR 2/6.4 (b) Failure to acknowledge pertinent communications, which states in pertinent part: 
(b) An appropriate reply shall be made within 15 business days on all other pertinent communications. 

The insurer defendants have, as a regular course of business, continuously failed to respond to said communications 
or deny responsibility for payment of these claims, and therefore have forfeited their right to do so in accordance 
with the common law doctrine ofestoppel by silence, have failed to offer any opposing evidence showing 
overcharges on the plaintiff's part, andjustJy, the plaintiff will be moving for Summary Judgment concerning this 
first cause ofaction. 

The plaintiff states that there is the implied contract of"good faith" associated with the business transaction between 
the plaintiff, the insured, and the persons responsible for paying for repairs covered by insurance. The plaintiff 
clearly states in 1205 of his complaint that the insured persons the plaintiff is representing have contracts with the 
defendant insurers. The plaintiff states in Comp\. ,205 and 1206 (to the effect) that the insurers have contracts with 
the plaintiff's customers that will pay for auto glass repairs and replacements, without cost to the insured, and that 
the insurer defendants have breached that contract. 

Regarding Mr. Dunham's sixth paragraph: The plaintiff states as his SECOND CAUSE OF ACTION: 
" .....the PLAINTIFF alleges that the defendants have unreasonably, knowingly, intentionally, and purposefully 
violated the law, by misrepresenting facts, and making misleading and false statements, to insured persons .....". 
In the event the plaintiff is allowed to file an amended complaint, he shall add "and the plaintiff" to this sentence. 
The plaintiff shall supply recorded telephone conversations with defendants in support of these allegations .. 

The plaintiff states in his complaint 1265: "The named defendants have knowingly, purposefully and intentionally 
misrepresented facts regarding their willingness and / or ability and / or responsibility and / or duty and / or 
commitment to pay the claims listed within this complaint, in direct and explicit breach of New York law and their 
contracts with the insured persons, where all the defendants are motivated by, and singularly focused on, increasing 
profits and I or market share, offloading the risks and / or costs onto the PLAINTIFF and / or the insured persons 
and I or other repair shops, and to punish and harm the PLAINTIFF or any insured person seeking to use the 
PLAINTIFF's repair shop. exposing the insurer's insured to unlimited liability." Ifthe Court allows the plaintiff to 
file an amended complaint, he shall add the words <'to the plaintiff" after '<misrepresented facts". The plaintiff shall 
also include the false statements made to him by the defendants, where the plaintiffreUed upon those statements to 
his detriment. In plaintiff's complaint, 1261, the plaintiff states: 

"The defendant USAA has falsely stated to the PLAINTIFF and to the insured Cody Satenstein, that this 
claim was paid prior to 2/22r2011. when it has not been paid." In the plaintiff's amended complaint, he shall also 
include statements made by the defendants to the plaintiff to meet the "heightened pleading standard" of Fed. R. 
Civ. P. 9(b), by using the following format: 

a. 	 Time and date ofalleged fraudulent or misrepresentative statement. 
b. The name of the person making such statement. 
c. 	 The nature of that statement, including false material representation or omission to disclose material 

information. 
d. The plaintiff shall include evidence of acts of scienter showing those persons acted with knowledge of 

their fraud or misrepresentation. 
e. 	The reasons the plaintiff believes such statement to be fraudulent or misrepresentative. 
f. 	 The plaintiff shall show conscious misbehavior or recklessness, and motive and opportunity by the 

person making such statement. 
g. 	 A statement by the plaintiff regarding his reliance on that statement, and how that statement harmed the 

plaintiff. 
h. 	 The plaintiff shall include recorded phone conversations, written documents, and witness statements in 

the form ofaffidavits to support these allegations. 

The plaintiff has met the standard of Fed. R. Civ. P. 9{b), as he has alleged generally the malice, intent and state of 
mind of the defendants. The combined allegations within the complaint state that the defendants' misrepresentations 
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are performed consciously, regularly, and harm the plaintiff. 

Regarding Mr. Dunham's seventh paragraph: Rocanova v. Equitable Life Assurance Soc::V, 83 N. Y. 2d 603, 
614,634 N.E. 2d 940,944, 612 N. Y. S. 2d339, 343 (/994) is in direct conflict with a more recent decision Acquista 
v. New York Life Ins. Co., (285 AD2d 73, 78 (r' Dept. 2ool}) where the Appellate Division majority hardly 
concealed its disagreement with Rocanova when stating: "Therefore, in order to ensure the availability of an 
appropriate and sufficient remedy, we adopt the reasoning of the Beck court that there is no reason to limit damages 
recoverable for breach ofa duty to investigate, bargain, and settle claims in good faith to the amount specified in the 
insurance policy. Nothing inherent in the contract law approach mandates this narrow definition ofrecoverable 
damages. Although the policy limits define the amount for which the insurer may be held responsible in performing 
the contract, they do not define the amount for which it may be liable upon a breach." (Beck v. Farmers Ins. Exch., 
701 P.2d 795, 801, supra.) 

In addition, the plaintiff will demonstrate the defendants' egregious tortious conduct, and will show that this conduct 
was part of a pattern of similar conduct directed at the public generally. The plaintiff shall include a deposition of a 
former Nationwide Insurance Company employee stating that Thomas Feeney, Executive Vice President of Safe lite 
Glass Corp., and David Bano, Vice President ofClaims for Nationwide Insurance, did enter into an illegal kickback 
scheme, where money would be paid to Nationwide employees for illegal steering performance. Regarding Mr. 
Dunham's citation ofNYCRR § 216, the preamble to this rule specifically states "This Part contains claim practice 
rules which insurers must apply to the processing of all first- and third-party (emphasis added) claims arising under 
policies subject to this Part." The insurer defendants are responsible for paying first party benefits to the plaintiff as 
a third party claimant. The Fair Claims and Unfair Claims Settlement Statutes, Codes, Rules, and Regulations are 
specifically written to protect "claimants", not just ":insureds". See § 2601 (I), (4), § 5106 (a), (b), NYCRR Section 
216.1 (b). The plaintiff's preamble and allegations combined, inter alia, ask for consequential damages and allege 
that the defendants have breached the covenant ofgood faith and fair dealing. 

Regarding Mr. Dunham's eighth paragraph: The plaintiff clearly alleges harm to competition in his fourth 
cause ofaction in numerous allegations. Compo , 303 states: The plaintiff asserts that the defendants committed 
unfair trade practices because there was substantial injury to the PLAINTIFF, consumers, the PLAINTIFF's and 
the defendants' business competitors, and other business persons. Comp\." 304 states: "The PLAINTIFF shall 
prove that the defendants' conduct caused an injury that is: (a) substantial; (b) not outweighed by countervailing 
benefits to consumers or competition; and (c) that the consumers or competitors could not reasonably have 
avoided. The plaintiff dermes the geographical market in Compo '30, where he states: "At all times relevant to 
this action, PLAINTIFF employs and uses patented windshield repair items and tools, and proprietary tools, 
resins and processes, licensed to the PLAINTIFF by franchise rights through Novus Franchising, Incorporated, 
unavailable to any other repair shop, persons, or entities in the Westchester, Putnam, or Dutchess Counties New 
York, geographical area. The following patents include those listed below, and are current, and actionable as to 
infringement, and relevant to the PLAINTIFF's business: ....." The plaintiff alleges the effect on market-wide 
competition in Compo ,. 155 where he states: "The defendant PGW and I or the defendant LYNX are highly 
motivated to prevent the PLAINTIFF from performing windshield repairs." The defendants fail to allege any 
method ofdetermining "prevailing" or "customary" reimbursement rates, and the plaintiff shall show 
unequivocally that his charges are "fair and equitable", "reasonable and customary", "reasonable" and competitive 
beyond any doubt, and are lower than his competitors on an average basis. The defendants wrongfully and 
continuously compare apples and oranges as their basis for their failure to pay the plaintiff. Regarding Mr. 
Dunham's citation Finkelstein v. Aetna Health Plans, 1997 WL 419211, at *5 (S.D. N.Y. July 25 1997) where he 
partially cites out ofcontext "(no antitrust liability lies where an insurer ..... 'seeks to set the amount {and the 
terms] for the charge)", this does not address the use of boycott, intimidation, coercion and all other forms of force 
used by the defendants, where they are not "seeking" to set amounts, but are "forcing" those amounts upon the 
market through the use of boycott, coercion, and intimidation. 

Regarding Mr. Dunham's ninth paragraph: The plaintiff states in his Complaint' 39 and, 40 (to the 
effect) the insurer defendants, through contracts with "CLAIMS MANAGEMENT' defendants, have created a 
conspiracy that violates antitrust law. The "CLAIMS MANAGEMENT' defendants are acting as a "hub" for a 
"hub and spoke" conspiracy, where the insurers (as "spokes") using this hub as a "go between" conspire to control 
the market. These contracts, and communications between the "hub" and "spokes" offer unlimited opportunity for 
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maintained, by these contracts. Insurer defendants have instructed the plaintiff that they will not pay the plaintiff if 
he refuses to transact business with a third party administrator hired by them. The plaintiff shall address any 
deficiency in his pleadings in an amended complaint. 

Regarding Mr. Dunham's tenth paragraph: The plaintiff shall address any deficiency in an amended 

complaint. 


Regarding Mr. Dunham's eleventh paragraph: In the plaintiff's amended complaint, he shall identify 
particular business opportunities that were interfered with by the insurer defendants and "CLAIMS 
MANAGEMENT' defendants. The plaintiff shall conclusively show that all defendants act in coordination with 
each other. The plaintiff has certainly alleged a particular duty by the insurers by citing all relevant Fair Claims and 
Unfair Claims statutes, common law. contract law, and failure to act in good faith among other things. Ifany of the 
plaintiff's Causes of Action may be combined (as Mr. Dunham points out "(boycott claim subsumed by claim for 
tortious interference with business relations") or similar, the plaintiff will do so upon order of the court. The 
plaintiffshall also ask the Court to combine some defendants as one entity, and some Causes of Action as one Cause 
of Action. 

Regarding Mr. Dunham's twelfth paragraph: The plaintiff does not object to the Court setting a briefmg 
schedule, as long as the plaintiff is allowed the time needed to file an amended complaint, and to correct any 
deficiencies that may affect any motion to dismiss the plaintiff'S causes of action. 

The plaintiff shall now address the response from counsel representing defendants Belron U.S. 
Incorporated and Safelite Group Incorporated, claiming to be submitting their response jointly with counsel for 
defendants PGW and Lynx. 

Regarding Ms. Schaeffer's third paragraph: The plaintiff refers to his paragraph number 2, above. 

Regarding Ms. Schaeffer'S fourth paragraph: The plaintiff shall ask the Court for leave to amend his 
complaint to address any deficiencies. The allegations ofconspiracy against the "Non-Insurer" defendants are 
plausible on their face, as those defendants are competitors of the plaintiff. The plaintiff clearly alleges harm to 
competition by all defendants, in his Complaint Preamble, 11 39, '1140, , 146, 11 179, 11299, 11 300, 11 302, 11303, and 
many other paragraphs. 

Regarding Ms. Schaeffer'S fifth paragraph: The scripted statements used by the "Non-Insurer" defendants 
do not infonn claimants of their rights; instead, they are bald-faced attempts to convince the plaintiff's customers, 
who have chosen his shop in good faith, that they will not receive high quality services from the plaintiff's shop. 
These statements do not "recommend" or "suggest" a repair shop, they are calculated to destroy the plaintiff's 
business, which the "Non-Insurer Defendants" (owned by auto glass replacement companies) are highly motivated 
to do since the plaintiff performs a very high windshield repair ratio, eliminating those damaged windshields from 
the replacement market. These "Non-Insurer" defendants are not licensed by the State ofNew York as Independent 
Adjusters, and therefore, are not even allowed to give counsel of any type to claimants. As stated above, there are 
no allegations that any "recommendation" or "suggestion" of another repair shop was performed regarding any of 
the repairs in question. The plaintiffshall supply facts showing jobs he has lost due to the "Non-Insurer" defendants 
actions, and through discovery, shall provide evidence of a far reaching interference. 

Regarding Ms. Schaeffer's sixth paragraph: This paragraph is completely contrary to the plaintiff's 
allegations and position. The plaintiff is highly supportive of competition. The defendants are acting in an 
unreasonable manner by their failure to admit and accept that the plaintiff, on average, is performing windshield 
(repair and replacement) jobs at a far lower cost to the consumer than his competitors, specifically Safelite and 
PGW. 

Regarding Ms. Schaeffer'S seventh paragraph: The "Non-Insurer" defendants are highly motivated to 
prevent the plaintiff from performing the extraordinarily high windshield repair to replacement ratio that he has 
historically and consistently offered to the consumer. The "Non-Insurer" defendants see the plaintiff as a threat to 
the windshield replacement market that they control in the plaintiff's geographical area, and will do anything to 
destroy the business base he has created. These "Non-Insurer" defendants are not concerned with "lower prices", 
they are only concerned with their own survival, a survival which is threatened by the plaintiff's extraordinary repair 
to replacement ratio performed on windshields, at a considerable savings to the consumer. 
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Regarding Ms. Schaeffer's eighth paragraph: In the plaintiff's complaint, he complains about the refusal of 
the defendants to allow the free market to supply the consumer with lower costs through his extraordinarily high 
windshield repair to replacement ratio. This ratio provides significantly lower costs for damaged windshield 
restoration. Ms. Schaeffer has failed. or refused, to grasp the essence of this complaint, as it clearly states 
ad infinitum, that the plaintiff is bringing lower costs to the consumer through his business practices, and that the 
defendants are doing everything in their power to prevent the plaintiff from bringing these lower costs to the 

consumer. 


Regarding Ms. Schaeffer's ninth paragraph: See plaintiff's response to Mr. OWlham's twelfth paragraph 
above. 

The questions needing a decisive answer in this action are: 

I. How are the "reasonable" repair shop charges defined? 

2. Are services (labor) defined as a commodity within the definition of "reasonable" repair shop charges? 

3. Are insurers allowed, as a regular course of business, to ignore an assignee's claims without fear of 

retribution from the assignee? 


4. Are insurers allowed to require claimants to "do business" with a third party entity under the threat of 
refusing to pay for the claim if the claimant refuses to do so ? 

5. Arel third party administrator employees that are not licensed as Independent Adjusters in the State of 
New York allowed to give cOWlsel to insurance claimants in the State of New York that would tend to steer those 
customers away from the plaintiff, without fear of retribution? 

6. Are insurers "doing business" as an auto glass business if they grant exclusive claim management and 
adjusting authority to an auto glass company? 

7. Are auto glass companies in the insurance business if they are performing services related to insurance 
including doing business as Independent Adjusters in the State ofNew York as per the definition in 15 USC 6766, 
which defines "Insurance Producer" as: "(3) The term "insurance producer" means ... any other person ... that 
offers advice, cOWlsel, opinions or services related to insurance." 

8. Is it reasonable for an insurer to pay a lesser amoWlt for repairs to a repair shop that is Wlaffiliated with 
a third party administrator than that insurer pays a third party administrator for the same repairs without the repair 
shops permission or acceptance ? 

9. Is it legal for an insurer or third party administrator to authorize and enforce a vertical or horizontal 

pricing policy? 


10. Is an insurance claim payment policy that precludes or eliminates the performance ofa higher quality 
and cheaper alternative to a competing service or product reasonable. ? 

11. Is it indicative of predatory pricing when a repair shop charges one hWldred and fifty percent more to a 
person lacking insurance coverage, than that repair shop charges to an insurer? 

Sincerely, 

Q~~ 
David W. Harner 
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CERTIFICATE OF SERVICE 

Kl:VI:'V r: 

IJUl - 5 2011 I 
I hereby certify that on this 5th day of July, 2011, copies of the foregoin 

U.S.D.C. 

0 
DEFENDANTS REgUEST FOR PRELIMINARY HEARING was served by first class mail to counsel of record for 
the parties below. 

TO: 	Benito Delfin, JR, for Allstate Insurance Company 
SNR Denton US LLP 
1221 Avenue of the Americas 
New York, NY 10020 

TO: 	 Brian P. Henry, for Hanover Ins. Co. 
Robinson & Cole, LLP 
280 Trumbull St. 
Hartford, CT 06103-3597 

TO: 	Marshal P. Potashner, for Liberty Mutual Fire Ins. Co. 
and Peerless Insurance Co. 

Jaffe & Asher, LLP 
600 Third Ave., 9th Floor 
New York, NY 10016 

TO: Matthew J. Gaul, for Metropolitan Group Ins. 
Steptoe & Johnson, LLP 
750 Seventh Ave. 
New York, NY 10019 

TO: 	Michael R. Nelson, for Progressive Northwestern 
Nelson, Levine, Deluca & Horst, LLC 
One Battery Park Plaza, 32"01 Floor 
New York, NY 10004 

TO: 	Stephen M. Lazare, for Travelers Home & Marine Ins. 
Lazare, Potter & Giacovas, LLP 
9S0 Third Ave., 15th Floor 
New York, NY 10022 

TO: 	Fiona A. Schaeffer, for Belron US Inc. 
and safelite Group, Inc. 


Jones Day 

222 East 41st Street 

New York, NY 10017-6702 


TO: Michael P. Versichelli, for GEICO General Ins. Co. 
and USM Casualty Ins. Co. 

Rivkin Radler, LLP 
926 RXR Plaza 
Uniondale, NY 11556-0926 

TO: 	David W. Kenna, for Hartford Ins. Co. of Illinois 
The Hartford Financial Services Group 
One Hartford Plaza 
Hartford, CT 06155 

TO: Andrea Schillaci-Altreuter, for Merchants Preferred Ins. 
and Unitrin Auto & Home Ins. 

Hurwitz & Fine, PC 
1300 Liberty Building 
Buffalo, NY 14202 

TO: William P. Harrington, for Nationwide Ins. Co. of America 
Bleakley, Platt &Schmidt, LLP 
One N. Lexington Ave., PO Box 5056 
White Plains, NY 10602-5056 

TO: 	Douglas W. Dunham, for State Farm Mutual 
Skadden, Arps, Slate, Meagher & Flam, LLP 
Four TImes Square 
New York, NY 10036-6522 

TO: 	John Moria, for Pittsburgh Glass Works, LLC 
and Lynx Services, LLC 

Wilson, Elser, Moskowitz, Edelman & Dicker, LLP 
150 E. 42n

d' St. 
New York, NY 10017 

David W. Harner Date 
9 Mountain Laurel Lane 
Danbury, Connecticut 06811 
(203) 470-3462 
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