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UNITED STATES DISTRICT COURT  

EASTERN DISTRICT OF MICHIGAN  

ERNEST GARNER, 

Plaintiff, 

vs. 

GERBER COLLISION & GLASS and 

JONATHAN BARNES, jointly & severally, 

Defendants. 

Case No:2:16-CV-12908 

HON. ROBERT H. CLELAND 

MAG. JG. ELIZABETH A. STAFFORD 

 

HERBERT A. SANDERS (P43031) 

THE SANDERS LAW FIRM 

Attorney for Plaintiff 

615 Griswold, Suite 913 

Detroit, MI  48226 

313.962-0099 

313.962-0044 - Fax 

haslawpc@gmail.com  

 

KARRI MITCHELL (P42028)  

Law Office of Karri Mitchell  

21900 Greenfield Rd.  

Oak Park, MI 48237 

248.968.2400 

mrkarri@aol.com  

 

Attorneys for Plaintiffs 

LITTLER MENDELSON PLC 

Gary Ankers (P41599) 

200 Renaissance Center 

Suite 3110 

Detroit, MI  48234 

313.202.3222 

gankers@littler.com  

 

Attorneys for Defendant Gerber Collision 

& Glass 

 FRAZIER & GEBAUER 

Melanie T. Frazier (P39167) 

Two Towne Center 

Suite 275 

Southfield, Michigan  48076 

Telephone:  248.350.4815 

Facsimile:  248.350.4848 

melanie.frazier@zurichna.com 

 

Attorneys for Defendant Jonathan Barnes 

 

PLAINTIFF’S SECOND AMENDED COMPLAINT  

AND JURY DEMAND 
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NOW COMES Plaintiff, by and through his attorney Herbert A. Sanders of 

The Sanders Law Firm, P.C., and for his Complaint states as follows: 

JURISCITION 

 

1. This is an action to enforce civil rights arising out of Plaintiff’s employment 

relationship with Defendant, pursuant to Michigan’s Elliot-Larsen Civil Rights Act, 

The 1991 Civil Rights Act and Title VII of the Civil Rights Act of 1964. 

2. This Court has jurisdiction pursuant to 28 U.S.C. § 1331 wherein a federal question 

of law is presented by this cause of action. 

3. Plaintiff Ernest Garner is an African American man, and a resident of the State of 

Michigan. 

4. Defendant Gerber Collision & Glass is headquartered in Illinois at 400 W Grand 

Ave, Elmhurst, IL 60126.  The company conducts business in the Eastern District 

of Michigan, and is therefore subject to the jurisdiction of this court. 

5. Defendant Johnathan Barnes is a Manager at Defendant Gerber Collision & Glass 

located in Novi Michigan, within the Eastern District of Michigan. At all times 

relevant hereto, Defendant Barnes was a Manager the Supervisor of Plaintiff 

Garner. 

6. The events giving rise to this cause of action occurred in Novi Michigan, within 

the Eastern District of Michigan. 
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7. The amount in controversy exceeds $1,000,000.00 exclusive of interest, cost, and 

attorney fees.   

          FACTS 

8. Plaintiff Garner began his employment with the Defendants in the late summer/ 

early fall of 2015. 

9. Plaintiff, was an employee of Defendants until his constructive discharge on or 

about July 2016. 

10. Plaintiff was employed with the Defendants in the capacity of Customer Service 

Representative.   

11. During his employment Plaintiff performed his duties in an above satisfactory 

manner. 

12. Plaintiff received several promotions, which required him to have more 

responsibility.  Plaintiff was promoted to the parts department in March 2016.  

Further, Plaintiff was promoted to Manager of parts in May 2016. 

13. Though Plaintiff was given more responsibility through the promotions he 

received, his pay was never increased from his hiring wage of $12.50/hr. 

14. Plaintiff was not given any wage increases because of his race. 

15. White employees of Defendants were given pay increases upon receiving a 

promotion and/or more job responsibilities, Plaintiff was not. 
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16. Throughout Plaintiff’s employment with the Defendants he was subjected to 

frequent racial slurs and threats by his Supervisor, Defendant Barnes, and his co-

workers.   

17. Plaintiff complained to Defendant Barnes, and notified other management 

concerning each incident, however the acts of discrimination, harassment and 

retaliation continued. 

18. The acts of discrimination, harassment, and retaliation were inclusive of, but not 

limited to the following things being said or done to the Plaintiff: 

a. Stating to Plaintiff that he was lazy and always sat on his ass because he is 

black; 

b. Stating to Plaintiff; “can’t you see the sign reads no blacks allowed?” 

c. Stating to Plaintiff on an occasion in which he requested to leave work early; 

“black people always want to leave early the day prior to a holiday;” 

d. Stating to Plaintiff on one occasion in which he was eating a steak for lunch; 

“Calm down, we all know it’s not chicken;” 

e. Writing the word “Nigger” on Plaintiff’s car; 

f. Stating to Plaintiff; “What is the difference between a park bench and a 

black guy?  Only a bench can support a family of five.” 

g. Stating to Plaintiff; “You milk the clock like all black folks.” 

h. Inquiring of Plaintiff as to whether he carried a knife, because all black folks 
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do is stab and shoot each other; 

i. Threatening to tar and feather Plaintiff; 

j. Threatening to kill Plaintiff; 

k. Vandalizing Plaintiff’s property; 

l. Disparaging Plaintiff in front of co-workers; 

m. Increasing Plaintiffs workload; 

n. Scrutinizing Plaintiff’s work more harshly than others; 

o. Subjecting Plaintiff to unwarranted discipline; and 

p. Subjecting Plaintiff to unwarranted schedule changes; 

19. White employees of the Defendants were not subjected to the type of treatment that 

Plaintiff was forced to endure as described above. 

20. All of the occurrences above were committed by Plaintiff’s Supervisor, Defendant 

Barnes, and/or witnessed and/or reported to Defendant Barnes.   

21. Further, Plaintiff reported the discrimination, harassment, and retaliation to 

Regional Manager Michael Herzag, and others. 

22. However, even after Plaintiff reported and complained about the occurrences, he 

was subjected to the same type of behavior in the workplace in retaliation for his 

complaints. 

23. On July 20, 2016 Plaintiff was constructively discharged. 
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24. Plaintiff filed a timely Charge with the Equal Employment Opportunity 

Commission (EEOC Charge # 471-2016-02961). 

25. Thereafter, a “Notice of Right to Sue” letter was issued on August 17, 2016. 

COUNT I 

RACIAL DISCRMINATION 

 

26. Plaintiff incorporates by reference paragraphs 1 through 25. 

27. At all material times, Defendants were an employer, covered by and within the 

meaning of the Michigan Elliot-Larsen Civil Rights Act. 

28. Plaintiff’s race was a factor that made a difference in Defendants’ decision to 

subject him to the wrongful and discriminatory treatment described above. 

29. Defendants, by their agents, representatives, and employees, were predisposed to 

discriminate on the basis of race and acted in accordance with that predisposition. 

30. Defendants’ actions were intentional, with reckless indifference to Plaintiff’s rights 

and sensibilities. 

31. If Plaintiff had been Caucasian, he would not have been treated in the manner 

described. 

32. As a direct and proximate result of Defendants’ wrongful acts and omissions, 

Plaintiff has sustained loss of earnings, earning capacity, and fringe benefits and 

has suffered mental anguish, physical and emotional distress, humiliation and 

embarrassment, and loss of professional reputation. 
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WHEREFORE, Plaintiff requests the Court to enter a judgment against 

Defendants in an amount exceeding $1,000,000.00, exclusive of costs and interest, 

as compensatory and exemplary damages to Plaintiff and also award to Plaintiff 

such other relief as may be applicable under statutory and common law, including 

interest, costs and attorney fees associated with this action.  

COUNT II 

RACIAL HARASSMENT 

 

33. Plaintiff incorporates by reference paragraphs 1 through 32. 

34. At all material times, Defendants were an employer, covered by and within the 

meaning of the Michigan Elliot-Larsen Civil Rights Act. 

35. Plaintiff’s race was a factor that made a difference in Defendants, decision to 

subject him to the wrongful and harassing treatment described above. 

36. Defendants, by their agents, representatives, employees, and customers were 

predisposed to harass Plaintiff on the basis of his race and acted in accordance with 

that predisposition. 

37. Defendants’ actions were intentional, with reckless indifference to Plaintiff’s rights 

and sensibilities. 

38. If Plaintiff had been Caucasian, he would not have been treated in the manner 

described. 

39. As a direct and proximate result of Defendants’ wrongful acts and omissions, 

Plaintiff has sustained loss of earnings, earning capacity, and fringe benefits and 
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has suffered mental anguish, physical and emotional distress, humiliation and 

embarrassment, and loss of professional reputation. 

WHEREFORE, Plaintiff requests the Court to enter a judgment against 

Defendants in an amount exceeding $1,000,000.00, exclusive of costs and interest, 

as compensatory and exemplary damages to Plaintiff and also award to Plaintiff 

such other relief as may be applicable under statutory and common law, including 

interest, costs and attorney fees associated with this action. 

COUNT III 

ETHNIC INTIMIDATION 

IN VIOLATION OF MCL 750.147b 

 

40. The Plaintiff repeats and re-alleges paragraphs 1 through 39 of his Complaint as 

though fully set forth herein. 

41. The Defendants maliciously, and with specific intent to intimidate or harass the 

Plaintiff because of his race and color, threatened the Plaintiff by word or act; and 

caused physical contact with the Plaintiff. 

42. As a direct result of Defendants’ acts, Plaintiff has suffered injury and damages, 

including, but not limited to, physical injuries, pain, suffering, emotional distress, 

mental anguish, lost wages, posttraumatic stress disorder, injuries to their 

reputation leading to pecuniary loss, humiliation, mortification, and 

embarrassment, all of which damages continue into the future. 
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COUNT IV 

Race Discrimination and Harassment 

 in Violation of The 1991 Civil Rights Act & Title VII 

 

43. Plaintiff hereby incorporates by reference paragraphs 1-42 as if specifically 

delineated herein. 

44. At all times relevant hereto, Plaintiff was an employee, and Defendants an 

employer within the meaning of the Civil Rights Act of 1991 (1991 CRA), Pub L 

No 102-166, 105 Stat 1071 (1991), et seq., and Title VII of the Civil Rights Act of 

1964 (Title VII), as amended. 

45. Under said statutes, the Defendants had a duty to Plaintiff not to discriminate 

against him or to harass him with respect to his employment, compensation, terms, 

conditions or privileges of employment because of his race, or to limit, segregate 

or classify Plaintiff for employment in a way which deprived or tended to deprive 

him of employment opportunities or otherwise to adversely affect the employment 

status of Plaintiff because of his race. 

46. Notwithstanding said duties and in willful violation thereof, the Defendants 

discriminated against Plaintiff, and harassed Plaintiff by subjecting him to 

humiliation and discrimination to which other workers were not subjected, all 

because of his race. 

47. Plaintiff was subjected to adverse employment actions as described above. 
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48. Plaintiff experienced treatment that is different than that experienced by other 

similarly situated employees with respect to the terms, conditions, or benefits of 

his employment because of her race. 

49. There is evidence of a causal relationship between Plaintiff’s membership in the 

protected class and the adverse employment actions he experienced.  

50. Plaintiff was ultimately replaced by a white employee. 

51. As a direct and proximate result of the Defendants’ violations as described above, 

Plaintiff suffered loss of earnings, and other benefits of employment, loss of 

earning capacity, embarrassment and humiliation, mental and emotional distress, 

and expenses for medical care and treatment, all of which damages continues into 

the future.  

 

COUNT V 

RETALIATION 

52. Plaintiff incorporates by reference paragraphs 1 through 51. 

53. At all times relevant hereto, Plaintiff was an employee and Defendants an 

employer within the meaning of MCLA 37.2101 et seq., MSA 3.548 (101) et seq., 

MCLA 37.2101 et seq., The Michigan Elliot-Larsen Civil Rights Act; and MCLA 

37.1101 et seq., MSA 3:550(101) et seq., Civil Rights Act of 1991 (1991 CRA), Pub 

L No 102-166, 105 Stat 1071 (1991), et seq., and Title VII of the Civil Rights Act of 

1964 (Title VII), as amended. 
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54. Under said statutes, Defendants had a duty to Plaintiff not to retaliate against 

Plaintiff for exercising his rights pursuant to the statutes. 

55. Notwithstanding said duty, and in willful violation thereof, Defendants 

discriminated against Plaintiff by retaliating against him for having exercised his 

rights under the statutes and/or having reported a violation of the statutes. 

56. There was a direct causal connection between the Plaintiff’s actions under the 

indicated statutes and the Defendants’ subsequent retaliation against the Plaintiff. 

57. As a direct and proximate result of Defendants’ wrongful acts, Plaintiff has 

sustained loss of earnings, earning capacity, and fringe benefits and has suffered 

mental anguish, physical and emotional distress, humiliation and embarrassment, 

and loss of professional reputation. 

WHEREFORE, Plaintiff requests the Court to enter a judgment against 

Defendants in an amount exceeding $1,000,000.00, exclusive of costs and interest, 

as compensatory and exemplary damages to Plaintiff and also award to Plaintiff 

such other relief as may be applicable under statutory and common law, including 

interest, costs and attorney fees associated with this action.  

COUNT VI 

INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS 

 

58. Plaintiffs hereby incorporate by reference each and every allegation in paragraphs 

1 through 57 as though fully set forth herein. 

59. The acts of Defendants as described above constitute intentional infliction of 
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emotional distress. 

60. Defendants conduct, as set forth above was extreme and outrageous as to go 

beyond all possible bounds of decency and would be regarded as atrocious and 

utterly intolerable in a civilized community. 

61. The conduct of Defendants as described above was wanton and/or intentional. 

62. The acts of Defendants, as described above caused Plaintiff to suffer severe 

emotional distress and mental anguish. 

63. Such conduct on the part of the Defendants rose to the level of intentional 

infliction of emotional distress. 

64. Defendants knew or should have known that such conduct would inflict severe 

emotional distress on the Plaintiffs. 

65. Such conduct did in fact inflict emotional distress upon the Plaintiffs.  

66. As a direct and proximate result of Defendants’ wrongful acts, Plaintiff has 

sustained loss of earnings, earning capacity, and fringe benefits and has suffered 

mental anguish, physical and emotional distress, humiliation and embarrassment, 

and loss of professional reputation. 

WHEREFORE, Plaintiff requests the Court to enter a judgment against 

Defendants in an amount exceeding $1,000,000.00, exclusive of costs and interest, 

as compensatory and exemplary damages to Plaintiff and also award to Plaintiff 
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such other relief as may be applicable under statutory and common law, including 

interest, costs and attorney fees associated with this action.  

PLAINTIFF REQUESTS that this court enter judgment against Defendants as 

follows:  

1. Legal relief  

a. a judgment for lost wages and benefits, past and future, in whatever 

amount he is found to be entitled; 

b. compensatory damages in whatever amount he is found to be entitled; 

c. punitive and exemplary damages commensurate with the wrong and 

Defendant’s ability to pay, and award of interest, costs, and 

reasonable attorney fees. 

2. Equitable relief  

a. an order reinstating Plaintiff to the position he would have held if 

there had been no discrimination, harassment and retaliation by 

Defendants; 

b. an injunction prohibiting any further acts of retaliation, harassment or 

discrimination; 

c. an award of interest, costs, and reasonable attorney fees; and 

d. exemplary and punitive damages, along with whatever other equitable 

relief appears appropriate at the time of trial. 
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JURY DEMAND 

Plaintiff, through his attorneys, hereby requests a trial by jury. 

Respectfully submitted,  

 

Dated: October 20, 2016    /s/ Herbert A. Sanders 

        HERBERT A. SANDERS (P43031) 

       THE SANDERS LAW FIRM, P.C. 

       Attorney for the Plaintiff 

       615 Griswold, Suite 913  

       Detroit, MI 48226 

       haslawpc@gmail.com  

       Phone:  (313) 962-0099 
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