
 

 
 
February 27, 2017 
 
The Honorable Mark B. Dayton, Governor 
Office of the Governor & Lieutenant Governor 
130 State Capitol 
75 Rev. Dr. Martin Luther King Jr. Blvd. 
St. Paul, Minnesota 55155 
 
via electronic and hand delivery 
 
Governor Dayton, 
 
The public is shielded from most decision-making processes that occur within state agencies. As a 
result, lawmakers and citizens often must blindly trust that agencies are acting in the best interests 
of Minnesotans. Occasionally, often as a result of legal action, the veil is lifted and an agency’s 
decision-making is brought to light in the clearest terms. What we see can be troubling. 
 
Court opinions and other legal filings published in the past several months have afforded 
Minnesotans a stark look at the internal operations of the Minnesota Department of Commerce. 
They paint a disturbing picture of dubious motivation and disregard for the law, in which the good 
work of public servants is overshadowed by the inappropriate behavior of a few high-level officials. 
These conclusions come not just from adverse parties, but from state and federal judges of high 
regard.  
 
1. Unconstitutional Attack on Minnesota Consumers and Businesses. In an incredibly frank 
opinion, U.S. District Judge Susan Richard Nelson, an appointee of President Obama, found the 
Minnesota Department of Commerce deliberately violated an auto repair service’s First 
Amendment rights and engaged in inappropriate behavior with the service’s competitors 
throughout the process. Attachment A.  
 
At issue was whether an insurer’s third party administrator should disclose to insureds that they 
may be balance billed if they use a non-participating provider. Despite this disclosure almost 
certainly being in the consumer’s best interest, the department sought to prohibit insurers and 
claims administrators from mentioning it in order to benefit Safelite competitors.  
 
In Safelite v. Rothman, the court found the department: i) initiated a baseless investigation against 
Safelite based on financially-motivated complaints from competitors; ii) “shared confidential 
information about the status and likely outcome” of the investigation with the competitors; and iii) 
engineered a strategy to harm Safelite by targeting for investigation insurance companies with 
which Safelite does business.  
 
Safelite’s competitors even testified that an assistant commissioner made a “deal” to provide 
information on Safelite in order to “get Safelite out of Minnesota.” The department’s misbehavior 
was so egregious that the court questioned the department’s “purported interest in preventing 
consumer deception.”  
 



 

A summary cannot fully describe the inappropriateness detailed in the judge’s opinion and order. 
The initiation and conduct of these investigations – particularly the alleged conspiracy to harm and 
sharing of confidential investigative details with competitors – is an appalling breach of trust that 
raises a plethora of ethical and legal concerns.  
  
2. Interminable Investigations without Cause. Prior to the U.S. District Court’s finding that the 
department violated Safelite’s First Amendment rights, a Minnesota Administrative Law Judge 
(ALJ) recommended dismissal of separate charges brought by the department against the same 
company. The department commenced that action after Safelite challenged the department in 
federal court.  
 
In recommending dismissal, the ALJ strongly rebuked each count: “The record evidence belies the 
Department’s assertion [of wrongdoing]… Reasonable minds could not differ as to this conclusion… 
The Department’s argument is not supported by the facts… The Department materially misstates 
the law by asserting that ‘Minnesota law authorizes the Commissioner to request information from 
any person as part of its regulatory authority.’” Attachment B. 
 
This matter dragged on for nearly two years, only to result in recommendations for total dismissal 
and a thorough debunking of each charge made by the department. The ALJ took specific exception 
with the department’s contention that the case should go on even longer, writing: 
 

“The Department, however, had over six months to conduct discovery prior to 
Safelite’s motion for summary disposition. Further, the Department has not 
attempted to supplement the record with additional facts supporting its position … 
The Department ultimately had the entire discovery period in which to develop its 
case. Under the circumstances, its claim it will find additional facts or information to 
buttress its case is speculative.” 

 
Investigative and civil enforcement powers granted to the department are not a license to conduct 
endless investigations without proper cause. 
 
3. Disregard for Limits of Agency Power. The department’s argument of limitless power to 
compel documents in the previous matter is a disturbing refrain echoed in another case.  
 
In May 2016, Commissioner Mike Rothman attempted to force certain insurers to collect and report 
data on the gender and sexual orientation of their governing boards and suppliers. Several months 
into a contested case hearing in which an industry association challenged the commissioner’s 
authority to enforce this directive, the department asserted it would no longer take enforcement 
action for not responding to the survey. Attachment C. 
 
The industry association proceeded with its case for relief. During the contested case, the 
department made sweeping claims of authority under Minnesota Statute Chapters 45 and 60A. At 
one hearing, the department “could not identify any particular data that the Commissioner could 
not demand.” The ALJ strongly disagreed [emphasis in original]: 
 

“[T]he suggestion that an insurance company does not undertake any activity that 
is beyond the reach of the Commissioner to inquire upon, as much as the 
Commissioner wishes, and as often as he wishes, is very troubling. It inverts the 
entire statutory scheme. Particular duties are entrusted to the Commissioner; not 
particular companies.” 

 
Ultimately, the ALJ concluded Commissioner Rothman: i) was attempting to enforce compliance 
with an administrative rule that was not properly adopted; ii) lacked any basis to conduct the 



 

survey in statute; and iii) clearly exceeded the general authority entrusted to the commissioner 
under Minnesota Law.  
 
The picture painted in these decisions is of a department that neither works within the limits of the 
law nor in the best interests of taxpayers. This handful of actions alone likely took millions of 
dollars to litigate, with little justification and questionable strategy. In all cases, the actions likely 
could have been avoided simply by following the law, working with affected industries in a 
collaborative manner, or working with the Legislature to address the department’s concerns.  
 
The behavior of the Department of Commerce under Commissioner Rothman sends a chilling 
signal to citizens and legitimate businesses that serve Minnesotans well. If this persists, it will only 
drive away jobs and raise the cost of doing business to the detriment of our constituents. We cannot 
allow the rogue actions of a single agency to erode Minnesotans’ faith in their government. 
 
Given the strident condemnations of the department’s conduct come from unbiased courts, it is 
difficult to see how another conclusion can be reached. We urge you to review the attached 
documents for yourself, and ask that swift action is taken to ensure this behavior never happens 
again.  
 
We welcome your thoughts on the matter and would gladly discuss it further with you. 
 
Sincerely, 

 
Representative Kelly Fenton 
Vice Chair, House Commerce & Regulatory Reform Committee 
District 53B - Woodbury 

 
 

Representative Tony Albright 
District 55B – Prior Lake 

 
Copies (by electronic delivery): 
Mr. James Nobles, Legislative Auditor  


